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Boov et
Lenders looking to
foreclosure sales for relief
are finding a new set of
obstacles in their path. Often
they are the only bidders at
the foreclosure sale, and just
as often they must initiate
unlawful detainer
proceedings to remove
recalcitrant tenants.

By Timothy A. Lambirth

As a result of today’s tight cconomy,
many lenders have found themselves
in a new, rather precarious position.
Faced with a record number of fore-
closures. lenders arc becoming in-
creasingly involved in unlawful
detainer actions.!

After initiating foreclosure pro-
ceedings, many lenders are finding
that they are the sole bidders at the
foreclosure sale and thus end up
purchasing the property themselves.
As il this were not enough to deal
with, many lenders are then faced
with a trustor or a trustor's tenant
who refuses to vacate the premises.

Timothy Lambirth is an associate
with the lavw firm of Roys, Ivanjack &
Athorg, which specializes in commen-
cal litigation and the representation
“Of financial institutions.

< 1UN3 by Timothy AL Lambirth
Al nights reserved,
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An unlawful detainer action be-
comes inevitable.

A post-foreclosure unlawful de-
tainer action is generally necessary to
facilitate marketing of the property.
Lenders may be having difficulty
showing the property to prospective
buyers because of an uncooperative
tenant. Worse yet, the property may
be in an escrow contingent upon the
lender obtaining actual possession.
In any event, immediate and aggres-
sive action is called for,

Post-foreclosure unlawful detainer
actions differ substantially from the
run-of-the-mill eviction. In the typi-
cal unlawful detainer case, a landlord
is generally attempting to evict a
tenant for nonpayment of rent or
breach of a lease covenant. However,
the unlawful detainer proceedings in
which many lenders now find them-
selves do not involve a landlord/
tenant relationship.

A post-foreclosure unlawful de-
tainer action is brought under Code
of Civil Procedure Section 1161a.2
That section allows the purchaserat a
foreclosure sale to bring an unlawful
detainer action against any occu-
pants in possession of the foreclosed
property. Absent any agreement to
the contrary, that section also allows
alender to bring an unlawful detainer
action against the former trustor,
after acquiring title by grant deed in
lieu of foreclosure.?

[nitiating a post-foreclosure un-
lawful detainer action requires that
the lender first serve a three-day

notice tc quit upon all adults in
possession of the premises. Service
ofa three-day notice may be made: )
by personal service; 2) by leaving a
copy with a person of suitable age
and discretion at the premises or the
defendant’s place of business, and
thereafter mailing him a copy; or 3)
by posting a copy in a conspicuous
place on the premises, if a person of
suitable age and discretion cannot be
found at the premises or the business,
and thereafter mailing a copy tq the
premises.’

After acquiring title to the prop-
erty, the new owner’s acceptance of
rent from any persons in possession
of the premises: creates a landlord/
tenant relationship. Absent a written
agreement for a specified term, a
month-to-month tenancy would be
created. In order to conduct an un-
lawful detainer action after accepting
rent, the tenant must be served with a
30-day notice terminating the ten-
ancy. The creation of a month-to-
month tenancy and a landlord/
tenant relationship results in the
unlawful detainer action being

“brought under Code of Civil Pro-

cedure Section 1161, rather than Sec-
tion [161a. Service ofa 30-day notice
to terminate the tenancy is made in
the same manner as a three-day
notice to quit, or it may be served by
certified mail, return receipt
requested.”

If, on the eve of the foreclosure
sale, the trustor files for bankruptcy,
the lender must seek relief from the
automatic stay by filing a complaint
in the bankruptey proceeding. When
relief from the stay is granted—
whether by stipulation, order or
judgment—care should be taken in
preparing the documentation.

The document granting relief from
the automatic stay should include a
provision which expressly provides
for a foreclosure sale on or after a
specified date. Additionally, there

'An unlawful detainer action is a civil
summary proceeding providing a prompt
remedy for restoration of possession of real
property wrongfully occupied by tenants or
others.

(CopeCiv. Proc. § 161a

‘Johnson v. Hapke, 183 Cal. App.2d 255
(1960).

*ConE Civ. Proc. § 11614,

*Cone Cyv, Proc. § 1162,

*Civ. CopE § 1943,

"Crv. CODE § 1946, See also Civ. CODE §
789.
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should be a clause stating that if the
trustor/debtor tails to vacate the
premises after the foreclosure sale, a
state court unlawful detainer action
may be brought and any judgment
obtained therein enforced against the
trustor/debtor. The document should
also include a statement that conver-
sion of the bankruptcy shall not affect
the foreclosure sale or any unlawful
detainer action.

THE UNLAWFUL DETAINER
ACTION

After serving the occupants of the
premises with a three-day notice to
quit, the lender must prepare a com-
plaint in unlawful detainer.8 The
complaint may be filed on the fourth
day following service of the three-day
notice. Such a complaint should spe-
cifically allege that the plaintiffis the
owner of the premises, that it became
the owner at a trustee’s sale and that
it has duly perfected its title to the
property. It is good practice to set
forth the date of the trustee’s sale as
well as the recordation date and in-
strument number of the trustee’s
deed upon sale, attaching a copy as
an exhibit to the complaint.

If the defendant in the unlawful
detainer action was the trustor upon
whom the lender foreclosed. an alle-
gation requesting reasonable attor-
nevs' fees should be included.

Trust deeds frequently include nu-
merous references to attorneys’ fees
in the event of default and fore-
closure. Attorneys’ fees may be
awarded where they are provided for
in the parties’ contract.? Since it was
arguably foresecable and contem-
plated by the parties at the time the
deed of trust was executed that rea-
sonable attorneys’ fees would be

awarded to the lender in the event of

foreclosure, they should. by implica-
tion. be awarded in an unlawful de-
tainer action to obtain possession
following the foreclosure.

When revising deed of trust forms,
lenders should consider including a
clause spectfically awarding reason-
able attorneys™ fees in the event an
unfawful detainer action is com-
menced to obtain possession of the
premises after foreclosure.

Treble damages should be praved
- forin the complaint as well as in the
three-day notice to quit. Except in
unique circumstances., treble
damages are rarely awarded by

I8

courts in unlawful detainer actions. 10
Nonetheless, such a request should
always be made. If the trustor has
been in default under the terms of his
deed of trust for a substantial period
of time, and then filed a bankruptey
petition to forestall the foreclosure
sale, an argument can be made that
treble damages should be awarded in
the unlawful detainer action. This is
particularly true if the trustor/
debtor’s bankruptcy petition was dis-
missed.

Code of Civil Procedure Section
1174(b) provides that the court shall
determine the amount of damages or
rent found to be due, or punitive
damages to be awarded. Thereafter,
the court, in its discretion, may order
that damages be trebled.!! California
courts consistently hold:

The rule appears to be well es-
tablished in California that a
lessee of real property who
willfully, deliberately, inten-
tionally and obstinately with-
holds possession of the property,
with knowledge of the termina-
tion of his lease and against the
will of landlord, is liable for
treble damages.'? [Citations
omitted]

A per diem rental value of the
premises must be included in the
complaint. This serves two purposes.
First, it determines whether the mat-
ter should be filed in the municipal or
superior court. Municipal courts
hear unlawful detainer actions where
the reasonable monthly rental value
is $1,000 or less.'* Superior courts
have jurisdiction in all cases where
the reasonable monthly rental value
is greater than $1,000.

Second, the per diem rental value
provides the basis for the lender’s
damages. Damages arc awarded on a
per diem basis for each day the defen-
dant untawfully occupies the prem-
ises. The unlawful detention period
commences three days after the date
that the three-day notice to quit was
served on the defendant.'* Thus, the
three-day notice to quit should be
immediately served following the

foreclosure sale and perfection of

title to the property in order to start
damages accruing.

SERVICE OF THE CONMPLAINT

Because unlawful detainer is a sum-
mary proceeding, it should be
diligently prosecuted. If at all pOSsi-

S

ble. the complaint should be person-
ally served upon the defendants.
Personal service will result in the
defendant having to respond to the
complaint within five days.!s If, for
some reason, personal service cannot
be made upon the defendant, then
service may be substituted at the
defendant’s home or business by
leaving a copy with someone appar-
ently in charge, and thereafter mail-
ing a copy. This will result in the time
to respond being extended by 10
days.!¢

Code of Civil Procedure Section
415.45 provides an alternative
method to effect service on defen-
dants in unlawful detainer actions.!”
After a process server has made sev-
eral reasonable, vet unsuccessful, at-
tempts to serve the defendants, that
fact may be established by a due
diligence declaration. Application
may then be made by affidavit show-
ing reasonable diligence in service,
establishing the lender’s cause of ac-
tion against the defendant and attest-
ing to the defendant’s interest in the
property. Under Section 415.45, the
court may permit service by posting
the premises with a copy of the sum-
mons and complaint and thereafter
mailing copies to the defendant at his
or her last known address by certified
mail. Service is deemed completed
on the tenth day following posting
and mailing.

As noted above, if the complaint is
personally served, the defendants
must answer within five days. If serv-
ice is effected by any other means, the
defendant has 15 days to respond to
the complaint. On the date following
the last day upon which the defen-
dant may respond to the complaint,
action must be taken to promptly
adjudicate the unlawful detainer ac-
tion,

Code of Civil Procedure Section
169 allows judgment for restitution
of the premises to be entered and a

*The essential allegations of a complaint in
unlawtul detainer were stated in Johnson v,
Hapke 183 Cal.App. 2d at 239:

Ieis clear however, that in order 1o staie «
valid cause of action sufficient 1o entitie

Mainnf] 1o offer his evidence pursuant to

satd section 116 1a, subdivision 4. it was
only necessary 1o allege that the real
propesty herewn tvalved had been duly
solel 1o plaintifl and thas title under he
sele had been duly pertecred: that plan-
il was entitled 1o possession: a three-
day svruten nouce 1o qui the prepses
was personally served on detendant and
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the latter held over and continued in
possession after the three-day notice had
been served.

These allegations would be similar to those
involving the other subdivisions under CoDe
Civ. Proc. §1161a.

YCope Civ. Proc. § 1021,

19Anaward of treble damages is usually not
made in unlawful detainer actions. The
courts generally scek proof of some form of
malicious or punitive conduct, such as waste
or intentional destruction of the premises,
before they will treble the damages.

1Cope Civ. Proc. § 1174(b) provides, in
pertinent part:

If the defendant is found guilty of forcible
entry. or forcible or unlawful detainer,
and malice is shown, the plaintiff may be
awarded either damages and rent found
due or punitive damages in an amount
which does not exceed three times the
amount of damages and rent jound due.
The trier of fact shall determine whether
damages and rent found due or punitive
damages shall be awarded, and judg-
ment shall be entered accordingly.

Treble damages have been awarded in cases
brought under Cope Civ. Proc. § 1161a. See
Moss v. Williams. 84 Cal.App.2d 830 (1948).

2Gwinn v. Goldman, 57 Cal.App. 2d 393,
400 (1943). See also Erbe Corp. v. W & B
Realty Co., 255 Cal.App.2d 773, 780 (1967);
Fifth & Broadway Partnership v. Kimny, Inc.,
102 Cal.App.3d 195 (1980); Buck v. Mor-
rossis. 114 Cal.App.2d 461 (1952).

B3CopE Civ. Proc. § 86.

HChase v. Peters, 37 Cal.App. 358 (1918);
Harris v. Bissell, 54 Cal.App. 307 (1921).

*Conke Civ. Proc. § 1167.3.

1oCope Civ. Proc, §415.20.

Cope Civ. Proc. § 415.45 provides:

(a) A summons in an action for unlawful
detainer of real property may be served
by posting if upon affidavit it appears to
the satisfaction of the cowrt in which the
action is pending that the party to be
served cannot with reasonable diligence
be served in any manner specified in this
article other than publication and that:
(1) A cause of action exisis against the
party upon whom service is to be made
or he is @ necessary or proper party to the
action; or

(2) The party to be served has or claims
an interest in real property in this state
that Is subject to the jurisdiction of the
courtor the relief demanded in the action
consists whotly or in part in excluding
such party from any interest in such
Properey:

thy The court shall order the sunumons to
be posted on the premises in a manner
mast likely 1w give actual notice to the
party 1o be served and direct that a copy
of the summaons and of the complaint be
forthwith matled by certificd mail to such
party at his last known address.

ic) Serveee of stummaons in this manner is
deemed complete on the 10th day after
posting and mailing.

d) Noonwithstandine un order for posting
«’)/’//I(' AHURDRONS, 0 SURDHORS dy /7(.’
served e any other manner authorized
by dus artcle, except publication, in
which event such service shall supersede
any posted sunumons.
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writ of execution to be issued forth-
with at the time the plaintiff files a
request for entry of default.'® Thus,
on the first date available to take the
defendant’s default, a request for en-
try of default should be filed with the
court clerk together with an applica-
tion for issuance of writ of execution
for restitution upon default. Thus,
the clerk will enter the defendant’s
default if he or she has not answered
and will issue a writ of execution
upon the plaintiff’s filing of an ap-
plication. In some courts the at-
torney prepares the writ of execution:
in others, the clerk will prepare the
writ. Additionally, some courts re-
quire that proof of service of the
three-day notice also be filed.

Procedures for obtaining a writ of
execution, upon entry of a defen-
dant’s default, differ from court to
court. In the downtown Los Angeles
Municipal Court, the following pa-
pers must be submitted:

® original summons and proof of
service of the summons and com-
plaint for each defendant;

® request to enter default, with
the judgment for possession box
checked and all other sections
completed;

® remission for all sums awarded
in excess of the court’s jurisdiction,
unless included in the complaint;

® two completed copies of the
new form entitled “Default Judg-
ment by Clerk Unlawful Detainer/
Premises;” and

® a stamped,
envelope.

In other courts, the court admin-
istrator should be contacted to deter-
mine their particular requirements.

self-addressed

The writ only secures possession of’

the premises: it does not provide for
any damages. At a later date. by
declaration or by means of a default
prove-up hc‘um damages may be
established and a money Judgmcnt
awarded.

The defendant may have filed an
answer to the complaint and it may
not have been received prior to the
first day upon which his or her de-
fault can be taken. Some defendants
proceeding in propria persona may
not know that they are required to
serve a copy of their answer upon the

“plamutll and may merely file it with

the clerk. Thus, if the clerk will not
enter the defendant’s detault because
he or she filed an answer. the matter

20

should be immediately set for trial.
Under Code of Civil Procedure
Section 1170.5, the courts are re-
quired to set an unlawful detainer
action for trial within 20 days after
the filing of a request for trial setting.
Thus, on the date following the last
day for the defendant to respond to
the complaint, either:
® request entry of the defendant’s
default, apply for issuance of a
writ of execution for possession,
and obtain the writ of execu-
tion, or
® place the action at issue and
immediately request a trial.
This approach assures possession
of the premises as soon as possible by
either having the post-default writ of
execution issued and levied immedi-
ately or having a date set for trial
within a few weeks.

SETTLEMENT

Service of a three-day notice or of the
complaint will frequently cause the
defendant or his or her attorney to
initiate settlement discussions. De-
fendants usually want a specific
amount of time to vacate the prem-
ises. Lenders are often more inter-
ested in early possession of the
premises than in damages. Thus, in
settlement negotiations, damages
and/or attorneys’ fees may be waived
in the interest of obtaining an imme-
diate departure date of the defen-
dant.

Should the defendant agree to
move out by a specific date, his or her
promise alone will not guarantee
possession of the premises. If the
defendant fails to move by the agreed
date, an unlawful detainer action will
nevertheless have to be filed and
served, if that has not already been
done, or the matter will have to be set
or reset for trial. Thereafter, several
more weeks or months could pass
before the defendant is physically
cvicted by the sherifl.

To assurc possession by a date
certain, proper settlement documen-
tation must be prepared and ex-
ccuted. If the defendant agrees to
move out by a specific date, he or she
should nevertheless be served with an
unlawful detainer complaint and,
possibly at the same time, a stipula-
tion for entry of judgment. The stip-
ulation should specifically describe
the pxcmms and state that the plain-
tift is entitled to the immediate pos-

session of the premises, and that the
plaintiff can immediately obtain a
writ of execution for possession of the
premises. The stipulation should also
state that the writ of execution will
not be levied prior to an agreed date,
or that a lock-out of the defendant
will not occur prior to a specific date.

By serving the defendant with the
complaint and the stipulation for
entry of judgment, the plaintiff has a
stronger bargaining position. The de-
fendant is forced to either execute the
sitpulation or respond to the com-
plaint. In either event, the action has
not been unnecessarily delayed and
the case can be settled if the defen-
dant elects to execute the stipulation.

If the defendant executes the stip-
ulation for entry of judgment, it
should then be filed with the court
and a judgment obtained. If the de-
fendant agrees to execute the stipula-
tion but does not wish to have a
Judgment on record agamst him or
her, it is possible to agree in writing
that the stipulation will not be filed
unless the defendant fails to move
out by a certain date. If the premises
have not been vacated by the dead-
line, then the stipulation can be filed
and a judgment immediately ob-
tained. L

Lenders should be aware that the
sheriff may not have the manpower
to 1mmed1ately levy upon the writ of
execution for possession of the prem-
ises. Some sheriffs” offices only han-
dle unlawful detainer evictions on
certain days of the week, Moreover,
once the sheriff does take action, a
five- d’ly notice must be posted on the
premises, stating that the sheriff will
return in five days to physically re-
move the defendant and deliver pos-
session to the plaintift,!% This results
in a delay of one week to three weeks

(Continued on page 24)

®Cope Civ. Proc. § 1169 (as amended
effective January |, 1983) provides. in perti-
nent part:
If at the time appointed any defendant
served with a summonys does not appear
and defend, the clerk, or the judge if there
is no clerk. upon written application of
the plainiitf and proof of the service of
swnmons and compluint, shall enier the
defaudt of any defendant so served, and.
i requested by the plamtif]) inunediately
shall enter judement for restitution ot the
premises and shall issue a writ of execu-
ton thereon.
HCODE Civ. PROC. § 715.010. References in
text to the sheriffalso include the marshall or
constable.

Los Angeles Lawver;October/ 1983



Lenders as Landlords
(Continued'from page 20)

before the lender can actually obtain
possession of the premises once the
writ of execution is delivered for levy.

THE DECISION TO GO TO
TRIAL

If the matter is not settled or the
defendant’s default obtained, a trial
is necessary. As noted above, the law
now requires that trials be set within
20 days aftera request for trial setting
has been filed.”® In practice, many
courts are setting trials approx-
imately 30 days after a request for
trial setting has been made.

Unless admitted in the defendant’s
answer, it is usually necessary to
prove that the three-day notice to
quit was served upon the defendant.
Thus. the individual who served the
three-day notice should be physically
present in court to testify to that fact.
An alternative would be to submit a
declaration re proof of service on
behalf of the process server, estab-
lishing the service pursuant to Evi-
dence Code Section 647. If this fact
cannot be established, the lawsuit
will Iikely be dismissed.

If the process server cannot be
present, calling the defendant as an
adverse witness under Evidence
Code Scction 776 should be consid-
ered. If the defendent denies receiv-
ing the three-day notice to quit, the
plaintiff should move to continue the
trial to cnable the process scrver to
appear and testify. A continuance
may not necessarily be granted. If the
court dismisscs the action, the entire
process may have to be performed
once again, starting with service of
the three-day notice.

As a general rule, the issue of title
to the property may not be litigated
in an unlawful detainer action.?!
However, when conducting a post-
foreclosure unfawful detainer, the ap-
propriateness of, and proper com-
pliance with, the foreclosure statutes
may be raised by the defendant.??
There 1s some authority for the prop-
osition that the defendant may assert
cquitable defenses to contest title,

such as fraud. wrongful delivery of

the deed. failure of consideration and
cancellation of the escrow.*? How-
ever. some courts have held that these
cquitable athrmative defenses are in-
appropriate i an unlawtul detainer

24

action and should instead be litigated
in a separate civil suit. The defendant
would not be barred by res judicata
from bringing a separate lawsuit
based upon the same facts since these
issues were never litigated in the
unlawful detainer action.’* In any
event, the plaintiff should be pre-
pared to prove that the foreclosure
was properly conducted and that all
relevant procedures were complied
with.

In establishing the plaintiff’s title
to the property, consider Civil Code
Section 2924 which provides, in per-
tinent part, that:

A recital in the deed [trustee’s

deed upon sale] executed puir-

suant to the power of sale of
compliance with all require-
ments of law regarding the mail-
ing of copies of notices or the
publication of a copy of the
notice of default or the personal
delivery of the copy of the notice
of default or the posting of copies

of the notice of sale or the

publication of a copy thereof

shall constitute prima facie evi-
dence of compliance with such

requirements . . .

[t 1s a good idea to have a certified
copy of the trustee’s deed upon sale
on hand at the time of trial.

Having established the right to
possess the property and the appro-
priate service of the three-day notice
to quit, the lender must then prove
the reasonable per diem rental value
of the premises. the defendant’s
failure to vacate and the reasonable-
ness of its attorneys’ fees. Reasonable
rental value of the premises may be
established from testimony of an ex-
pert or the property owner. Evidence
Code Section 810 ¢t seq. allows the
owner of real property to testify as to
its value.

POST JUDGMENT
Assuming the lender prevails at trial,
the next stepis to filea memorandum
of costs, if costs were awarded, and
obtain a writ of execution. Once the
writ of execution is issued, it should
be delivered to the sherift together
with levy instructions and fees.

The sheriff will execute the writ for
possession of real property by serving
a copy on the defendant. The writ
will note that if the real property is
not vacated within five days from the
date of its service. the sherift will

return to the premises and remove
the defendant and deliver possession
to the plaintift.?s

The new Enforcement of Judg-
ments Act, which became effective
on July 1, 1983, provides that a
registered process server may execute
the writ if the sheriff fails to do so
within three days (excluding Satur-
days, Sundays and legal holidays).?®
If a process server is emploved to
execute the writ, the sheriff must
nonetheless be involved in the actual
delivery of possession to the plaintiff
and in the removal of the defendant.

Furthermore, specific statements
must be included in the writ prior to
its execution. These statements are
set forth in Code of Civil Procedure
Section 715.010 and generally in-
form defendants of their rights.

Where a registered process server
1s emploved to deliver the writ, the
following documents must be filed,
within 5 days after the writ’s delivery.
with the levying officers who initially

handled the matter: )
@ the writ of possession of real

property,
® an affidavit from the registered
process server stating the man-
ner in which the writ was ex-
ecuted. o
® proof of service of the writ, and
® written service instructions as
required by Code of Civil Pro-
cedure Section 687.010.77
Once the levying officer delivers
possession of the premises. and as-
suming the court has awarded money
damages. the case becomes a typical
post-judgment collection matter. s

WCope Civ, Proc.§ 1170.5.

ACheney v, Trauzettel, 9 Cal.2d 158, 159,
160 (1937). Wood v. Herson, 39 Cal.App.3d
737,743 (1974).

2Evans v. Superior Court, 67 Cal.App.3d
162, 170,171 (1977).

FKessler v Bridge. 161 Cal.App.2d Supp.
837 (1958).

HGonzales v. Gem Properties. Ine., 37
Cab. App.3d 1029, 1035 (1974). Wood v. Her-
son, suprd.

HCopr Clv. PROC §§ 715.020. 714.010.

*Cone Crv. PrOC. § 715,040,

ZCont Crv. Proc. § 715,040,
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