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Working hard for your benefit…. 
As many of you know, each of the 16 State Bar Sections 

is governed by individual Executive Boards, each comprised 
of practitioners from all over the state. The Solo and Small 
Firm Section is no exception – although I believe our Board 
is quite exceptional!  

The Solo Small Firm Section has an Executive Board of 
15, whose practice areas run the gamut from employment 
law and estate planning to mediation and criminal law. Our 
Board also includes a very dedicated group of advisors whose 
contributions to the Board and the Section are invaluable.  
In January our hardworking Executive Board participated in 
an all-Sections meeting at the State Bar of California head-
quarters in San Francisco.  We return renewed and inspired. 
The focus of our meeting was on understanding the needs of 
our practice community, and how best to meet those needs.  

We learned a lot from each other, our colleagues in other 
Sections, and from State Bar leadership. As a Section, our 
continued areas of focus will be on communications, educa-
tion, and services. As always, we welcome input and feed-
back from our Section members, readers, and all other prac-
titioners in California. We want to hear from you - we want 
to hear your viewpoints, practice experiences, and about the 
challenges you face as a solo or small firm practitioner. 

The Section is currently gearing up for the June 2011 Solo 
and Small Firm Summit which will provide top-notch educa-
tional programming, informative meetings, and plenty of net-
working opportunities. However, it’s still early-days and we 
would love to hear from you. Let us know what’s important to 
you, and what topics would be most meaningful to you.  We 
encourage all our Section members to attend the Summit as it 
will focus entirely on the needs and goals of solo/small firm 
practitioners: it is sure to be a valuable experience. 

We are also looking ahead and gearing up for the 2011 
State Bar Annual Meeting which will be held in Long Beach 
this year starting on September 15.   Topics for the Meeting 
provided by our Section will – as always – span all practice areas 
and focus on the issues most critical to solo and small firm prac-
titioners. Start planning now as we hope to see you there! 

The Board continues to work hard on your behalf, but 
we can’t do all this important work alone. We need your par-
ticipation and input. We need your ideas and thoughts. We 
need your energy and enthusiasm. But most of all, we need 
YOU!  Applications for leadership positions on the Executive 
Committee are due soon, and are available on-line. For more 
information about the Section, the executive committee, or 
the application process, contact Michael Sohigian, Solo and 
Small Firm Section membership chair, at (310) 914-2494 or 
MSohigian@mrslaw.net. 

   Sincerely,

   Teresa A. McQueen

Focus on Smaller Firm Needs
Serving Constituents is Section’s Guiding Principle
 
By Teresa A. McQueen 

The Section welcomes your 
feedback, involvement, and 
suggestions. 

To offer your comments on any of our  
programs, or provide suggestions for future 
program topics, please contact Lisa Miller 
at editor@Lmillerconsulting.com.

Teresa A. McQueen is an associ-
ate with Irvine’s Pedersen Law & 
Dispute Resolution Corporation. 
Ms. McQueen’s litigation practice 
focuses solely on representing 
plaintiffs in all aspects of employ-

ment law.  She can be reached at (949) 260-
1181, tamcqueen@pedersenlaw.com, or through 
the law firm’s website, www.pedersenlaw.com.
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The benefits of membership in the Solo and Small Firm 
Section save you many times the cost of your membership.  In 
fact, those benefits are so great, you’ll not only want to renew 
your membership but encourage your friends to join too.  

The Section provides educational, networking and support 
opportunities that enhance our members’ ability to offer their 
clients the highest quality and most cost effective legal services.

The Section offers significant MCLE programming.  The 
CLE Toolbox, for example, includes four hours of instruction 
in Ethics, and an hour each in Elimination of Bias and 
Substance Abuse.  Section programs are consistently among the 
most popular, entertaining and informative, and the Toolbox is 
FREE for section members.

We are also considering adding to the many valuable bene-
fits for Section members, and we welcome your input.  For 
example, some of you have suggested access to a legal research 
service at reduced or no cost.  Others have proposed the Section 
offer a discount on office management services, including book-
keeping, accounting, payroll and human resources.  The Section 
is curious to know members’ interest in such prospective bene-
fits, and their ideas for others.

Please send your feedback to Michael Sohigian at member-
benes@yahoo.com.

AND SPEAKING OF BIG NEWS. . . FREE MCLE!
Selected issues of Big News present articles on subjects of 

interest to our members, with a self assessment test certified for 
MCLE credit.  The State Bar will grade your answer sheet for 
free; non-members pay a $20 processing fee.  It’s the easiest and 
cheapest way to meet your MCLE requirements.

LAWYER TO LAWYER
The Section’s Lawyer to Lawyer Network provides network-

ing, mentoring, education and referrals from Section members 
who have significant experience in substantive areas of law and are 
willing to offer a bit of advice about specific areas of law as well as 
the everyday issues of running a solo or small firm.  I encourage 
you to take advantage of this unique opportunity to network and 
develop relationships throughout the state – and maybe even to 
improve the quality of legal services our members provide.  

CLIENTMONEY.COM
Clientmoney.com offers Clientmoney Template for 

Quickbooks, a computer program that lets you use Quickbooks 
to quickly and easily set up and maintain attorney-client trust 

accounting.  Section members get a 10% discount on the purchase 

price.  This price will rise to $99 beginning in 2009.  The dis-
count will be in the form of a rebate available with proof of Section 
membership.  For more information, see Clientmoney.com.

CEB
CEB continues to offer a $60 rebate off your Section dues 

when you buy a CEB Gold Passport or a single event ticket.  The 
dues rebate must be claimed at the time of purchase, and you 
must tell CEB at that time that you are a Section member.  Also, 
CEB offers Section members discounts on some of their publica-
tions.  The list of discounted publications changes periodically.  
Look at the Members Only section of our website, www.calbar.
ca.gov/solo for current information regarding discounts.  CEB 
also offers special discounts to members who work for legal ser-
vices organizations.

And Section members get a 10% discount on continuing 
education programs co-sponsored by the CEB and the Section.  
Check the CEB website at www.ceb.com for additional details.

FREE MCLE Toolbox
All the Compliance Tools Members Need
By Michael R. Sohigian, Member Benefits Chair

Michael R. Sohigian is the principal of The Law 
Offices of Michael R. Sohigian in Los Angeles.  
He can be reached at msohigian@mrslaw.net or 
(310) 914-2494.

FEATURED BENEFIT 
OF THE MONTH

Deadlines On Demand
Attention Section members - Special Member Benefit! 

FREE registration and use of Deadlines On 
Demand, the first nationwide legal deadline 
calculation service

Deadlines On Demand provides reliable, rules-based 
deadlines on a pay-per-use basis. Critical dates are 
calculated quickly and inexpensively on a secure site 
(www.deadlines.com)

Reduce your malpractice exposure / Save research 
time. 

Check three dates for related deadlines— 
NO CHARGE!! 

Log in to www.deadlines.com, promo code CABAR.
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CHECK ALL YOUR CRITICAL DEADLINES 
ONLINE – NO CHARGE
We are excited to announce a special member benefit: free 

registration and use of Deadlines on Demand, the first nation-
wide legal deadline calculation service designed to help protect 
litigators from missing critical court dates by providing reliable 
rules-based deadlines on a pay-per-use basis. With Deadlines on 
Demand, you can drastically reduce your malpractice exposure 
while saving countless hours of research time.  Critical dates are 
calculated quickly and inexpensively on a secure site.

As a Section member, you can check five dates for related 
deadlines – AT NO CHARGE!!  Just log into www.deadlines.
com and use Promo Code: SMFSO2007 or call toll free at 888-
363-5522 and mention the Solo Section offer.

WALDECK’S OFFICE SUPPLIES
Waldeck’s Office Supplies, which has been serving the legal 

community for more than 50 years, offers special member bene-
fits for the Solo and Small Firm Section.  Their thanks for your 
first order of $25 or more is a Free Gift Pack of $20 worth of 
office supplies.  They also offer Section members Free Next Day 
delivery statewide on most orders placed before 1 p.m.  And 
they offer a Special Online Pricing Plan for Section members 
who visit their website at www.waldecks.com.  Just enter your 
State Bar number.  For more information, check their website.

THANK YOU FOR BEING A MEMBER OF 
THE SOLO AND SMALL FIRM SECTION!

Let’s make it work for all of us!

The Section exists to benefit you, as a solo or small firm practitioner.  If you have ideas for other benefits we could offer,  
or ways to make the Section more responsive, effective or helpful; if you have complaints (*&%$), praise(!) or questions 
(?), I want to hear from you: e-mail me at: memberbenes@yahoo.com.  I’ll be looking for your messages.

Settlement negotiations have been described as a contest of “nuance and strategy,
of cajolery and intimidation, of exaggeration and minimization.”

(State v. Marks 758 SO2d 1131)

From the demands of your client to the tactics of the opposing side,
mediation can be a stressful and unsettling experience.

Put your best foot forward and maximize your effort with an
experienced mediator who understands the dynamics of your case. 

• Professionally trained mediator with a proven track record

• 25 years of trial and litigation experience

• AV rated and court approved

• Connects effectively with clients and counsel

• Expertise in working out lien disputes

Bradley Bostick
925 377-1412

www.timetomediate.com
BradleyBostick@timetomediate.com

RICHARDSON
LAW FIRM

r

u uRefer With Confidence

ROBERT W. RICHARDSON
1331 N. California Blvd., Suite 200

Walnut Creek, CA 94596
925.934.7700

www.r-wlawfirm.com

Commercial Real Property Leases.
Contract enforcement and interpretation,

disputes and litigation, arbitration and mediation.

Extensive experience in the areas of commercial 
real property leasing and management, including 
lease negotiations and drafting, landlord/tenant 

issues, and dispute resolution for both 
landlords and tenants.
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1. FREE 
SPEECH

A shopping mall guard “arrested” a 
clergyman who was “discussing” 
religion with mall visitors and 
refused to leave when requested by 
a shop owner.  The clergyman sued 
the mall for prohibiting peaceful 
conversations between strangers.  

The mall contended that it could lawfully enforce reasonable 
time, place and manner regulations governing non-commercial 
expressive activity on its private property.

The State Constitution, however, protects free speech in a pri-
vately owned shopping mall and the content of such speech can 
be restricted only when absolutely necessary to serve a “compel-
ling interest” (e.g., to address a “clear and present danger”).  
Finding no such justification, the court found the rules to be 
unconstitutional restrictions on speech.

2. WOMAN 
HARASSES MAN

A female airport worker continued to 
deliver love notes and suggestive com-
ments to a male co-worker long after he 
told her he was not interested.  When she 
was finally warned to leave him alone, she 
began making offensive “gestures” at him 
every day.  The male continually complained 
to several supervisors. They not only did 
not stop the female, they fired the male 
for poor attitude.

He sued for sexual harassment based on the “hostile work envi-
ronment.” 

Although the bosses did not take him seriously, a court eventu-
ally did, finding sufficient evidence of unwelcome sexual con-
duct tolerated by management that led to his termination.

Word to the Wise 
Laws prohibiting sexual harassment  
work both ways.  

3.  CAR RENTAL 
LIABILITY 

The survivors of a 
deceased victim of a 
negligent driver sued 
the driver and his car rental company for wrongful death.  In addi-
tion to owner liability, the rental company was sued for failing to 
investigate the driving record of its customer who, unknown to the 
company, had a history of drunk driving convictions.  

The family contended that since it was so easy to check the driv-
ing record, the rental company should have done so and then 

refused to rent to a known reckless driver.

Although rental companies are required to confirm that 
customers do not appear mentally or physically impaired 
and are properly licensed,  the company won because it had 
no legal duty to examine driving records.

Free Speech, Rental Cars,
Interstate Contractors, and 
Non-Compete Clauses
Updates in These and Other Areas of California Law
By Harmon Sieff

Harmon Sieff is 
principal of Harmon 
Sieff, a law corpora-
tion in Encino. He 
can be reached at  
(818) 986-4563  or 
via  e-mail at sieff-

law@aol.com. 
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4. NO POLICE 
RETALIATION

A policeman was consistently 
evaluated as deficient in many 
required skills and assigned to 
“work improvement” status.  He even-
tually sued the department for retaliating 
against him for his threatening to expose racial discrimination 
in the department.

The officer lost because he could not identify a specific act of 
retaliation.  Where an employer provides a legitimate reason for 
an adverse employment action (reassignment), the worker has 
the burden to prove the action was retaliatory or discriminatory.

5. TITLE 
INSURANCE 

A couple bought real estate with customary title insurance.  
However, while the preliminary report contained accurate legal 
property descriptions, the final policy contained clerical errors 
among pages of typical legalese.  As a result, when they tried to 
sell several years later, they learned that they did not own the 
entire property.

The title insurer denied coverage because the omitted land 
was not described in the policy.  The insurer lost because it 

had not only written and printed the policy 
language, but it was complicated beyond 

the capacity of reasonable consumers 
to understand.  The ambiguity among 
the documents (different wording 
between the report and policy) was 
resolved in favor of the customers, who 
are entitled to the protection they rea-
sonably expected.

6. PERSONAL 
LIABILITY

A corporation owned by an individual sold kiosk businesses to 
investors, promising to identify locations, install terminals, and 
deliver profits.  Eventually, the FTC learned that most of the 
sold kiosks did not exist and that the seller, and its individual 
owner, had committed deceptive business practices.

The individual appealed, claiming he was just a worker for the 
corporation, but the court affirmed his personal liability based 
on his knowledge of a “high probability of fraud” by the com-
pany he owned.

7. INTERSTATE 
CONTRACTORS

An international freight delivery service contracted with 
California drivers to work in California under Texas law.  
California’s labor laws are much more favorable to workers, and 
the drivers sued for their rights as California employees.

The drivers won because in California, 
the burden of proof is on the employer 
to prove that a worker is an independent 
contractor and not an employee.  The 
California court held that Texas law did 
not apply and the drivers had all the 
rights of California employees.

8. NON-COMPETE 
CLAUSES

Yet another case has upheld the law of 
California (but not of most other states) 
that guarantees individuals the right to 
pursue any employment they choose and 
voids non-compete clauses.

A saleslady was instructed to execute such a 
contract to keep her job, but was fired anyway and quickly hired 
by a competitor.  The first company called the second and threat-
ened to sue it for complicity in violating the non-compete con-
tract, so the second company fired her.

The saleslady sued the second company for wrongful termina-
tion and the court held it liable for its part in enforcing the void 
agreement, which illegally limited her employability.  
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There is a division among academics on what causes inflation. 
On the one hand, there are the empiricists who emphasize evi-
dence, on the other are the theorists who assume that individu-
als are rational thinking/utility maximizing persons capable of 
forming expectations of future inflation. This is an important 
part of long-range planning.

The fact is - be it a theorist or empiricist - 
no one can determine with strong certain-
ty what future inflation, if any, may hold. 
We make most choices in the face of less 
than complete knowledge about the real 
value of the dollar. Many of these deci-
sions, because we’re often in a position to 
spend, consume, invest, and/or save for 
tomorrow - if not consume today - dictate 
our expectations of inflation.

How? The answer of course depends on 
one’s view - an empiricist or theorist. 
For those of us that care about savings 
and investment in the long-run, we try 
to arrive at an estimate of expected infla-
tion by considering the “real” value of 
our investments.

We may pursue higher savings because we 
are satisfied with the rate of return in interest, or pursue an invest-
ment because money is cheap. However, the probability that most of 
us are able to maximize utility, that is, save subject to inflation, is low.

Notwithstanding, suppose we want to know what, indeed, exists 
between” inflation” and economic determinants?

How can we explore the causes of inflation?

Empiricists analyze data of past inflation as well as unemployment 
emphasizing the correlation between unemployment and inflation.

Inflation rises when unemployment falls: an inverse relationship. 
The theorists emphasize the “quantity theory of money” - a the-
ory of money demand. To understand better the theorist model, 
we discuss first the measure known as aggregates - namely, mone-
tary aggregates. By definition monetary aggregates are wide mea-
sures of the total value of the money supply within an economy. 
In the United States, for example, the standardized monetary 
aggregates and their measured subsets (contents) are known as

M0 = amount in physical cash and coin,

M1 = M0 + demand deposits, traveler’s 
checks, and,

M2 = M1 + savings deposits, money 
market shares,

so on and on...

The Federal Reserve counts monetary 
aggregates to measure the effects of 
open-market operations, such as 
changing the discount rate or trading 
in Treasury securities. Monetary aggre-
gates are also an important tool for 
economists and investors, as we gain a 
visual perspective of the size of the 
working money supply. The quantity 
theory shows, all other things being 
equal, that there is a relationship 

between monetary aggregates and inflation. Accordingly, there 
is a one-to-one relation between the metrics of inflation and 
growth rates in the supply of money. In other words, for each 
change in the rate of the money supply there is, all other 
things held constant, a similar change in the rate of inflation. 
Thus, quantity theory equates inflation to money growth by 
subtracting real growth from the stock of money.

How is Inflation Determined? 
And Why Should You Care?
By Razmik Ekmekdjian

Razmik B. Ekmekdjian practiced mathematics 

for more than 12 years. He is the author of the 

ongoing Blog: Raz’s Economic Treatise:  

http://judiciouso.wordpress.com/, and the CEO of 

Kimzar Enterprises, LLC.

The quantity theory 

shows, all other  

things being equal, 

that there is a  

relationship between 

monetary aggregates 

and inflation.
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Mathematically, we say that the price level (p) is determined by 
Mv/Y, or p = Mv/Y, where M is the money stock, v is velocity 
of money, constant, and Y is GDP, such that, it is determined 
by preferences, endowments, and technology. The proposition 
is that if a change in quantity of (nominal) money were engi-
neered - say by monetary authorities (FED), then the long-run 
effect would be a change in the price level (and other nominal 
variables) of the same proportion as the money stock. In not so 
simple terms, theorists claim that there exists a long-run pro-
portionate reaction to price levels given an exogenous - say gov-
ernment expenditure - increase in the nominal money stock (By 
exogenous we mean things that we can control; e.g. the interest 
rate, government spending, tax rates).

There is, on the other hand, the relationship between other 
metrics and inflation, as empiricists emphasize. For example, the 
cost of enjoying lower unemployment rates is higher rates in 
inflation - trade-off between inflation and unemployment - 
Phillips Curve.

See figure -

(A strong correlation also exists between wages and labor/sup-
ply and demand, but, that is a subject for another column)

Expectations for rising inflation may also be reflected in Fed 
Funds Futures as is shown below - incidentally, rates were sug-
gested to rise in 2009. So, two years hence ... See the chart 
below of Fed Tightening expectations - at any moment!

Given that there is rising expectations of future inflation and the 
Federal Reserve’s endless purchase of Treasuries, I expect 
increased nominal interest rates and therefore an elevated 
spread between rates of return on money as well as securities.

DSD Law Site Solutions  • info@dsdlawsitesolutions.com
www.dsdlawsitesolutions.com • 510.250.2450

DSD Law Site Solutions provides 

website design, development, hosting 

and related marketing services to small 

and medium size law firms.

Let us provide you at  

no cost or obligation 

with an analysis of 
your current site to 

help determine its  

visibility and effectiveness.

Submit Your  
Activities! 

Let us know when you speak,  
write, win, appear, present,  

or anything else.  
We want to hear from you!  

Editor@LMillerconsulting.com
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Broker Schwab Settles  
SEC Litigation on “YieldPlus” Fund   
Bonds are No Fail-Safe Haven

 
By Nate Bernstein

On January 11, 2011, Charles Schwab Corporation reported that it agreed 
to pay $ 119 million to settle charges  with the Securities and Exchange 
Commission that it misled investors about the risks of a bond mutual fund 
called “YieldPlus” that lost 35 percent of its value in 2008.  

This is shocking. The investment community thought Schwab and 
Company was the atypical, non-stock broker that did not provide the 
hard-sell on its mutual fund investment options.  The settlement is only 
supposed to provide recoupment for a small portion of the money inves-
tors lost in the fund called “YieldPlus,” which held $13.5 billion in assets 
at its highest level in 2007.  

Losses during the financial crisis related to mortgage-backed securities left 
the fund with only $147 million in assets. The SEC alleged that Schwab 
and its managers represented that YieldPlus was a cash alternative with 
only slightly more risk than a money-market funds, even though it was 
invested heavily in mortgage-backed securities and other holdings with 
significant investor risk.  

The SEC alleged that Schwab YieldPlus Fund violated its own stated 
investment policies by placing more than 25 percent of assets in any one 
industry.  YieldPlus fund invested in about 50 percent of assets in mort-
gage-backed securities without obtaining shareholder pre-approval.  

In settling the case, Charles Schwab Corporation did not admit or deny 
wrongdoing.  The Wall Street Journal reported that Schwab made $17.5 
million in fees from the sale of the fund.  

The sec alleged 
that schwab and  

its managers  
represented that 
YieldPlus was a  
cash alternative 
with only slightly 
more risk than 
money-market 

funds, even though 
it was invested 
heavily in mort-
gage-backed  
securities and  
other holdings  
with significant  
investor risk. 

PRACTITIONER

Nate Bernstein is the managing attorney of Nate 

Bernstein & Associates a firm which represents clients in 

the areas of business and commercial law, complex real 

estate litigation, and bankruptcy matters.  The firm’s 

website is www.natebernsteinlaw.com.  
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BONDS NOT  
WHAT THEY  
ONCE WERE

WILL THEY EvER BE AGAIN? 
During 2008, the stock market crashed, and investors lost 
significant portions of their portfolios if they were invested 
heavily in equities.  Some investors did not trust the stock 
market and shifted to bonds, which tend to be more conser-
vative.   Many investors cut their losses in their portfolios 
and retirement accounts by moving from stocks or cash 
sweep funds into fixed income investments, such as treasur-
ies and bond mutual funds.   

But are bonds mutual funds a safe haven? Bonds that are 
backed with mortgage-backed securities carry significant risk. 

During 2009 and most of 2010, bond markets were relatively 
stable.  However, the recent proliferation of high yields and a 
rise in interest rates in the last quarter of 2010 and early 2011 
has caused the prices in mutual bond funds to tumble.  

Investors and individuals with these investments should 
review their portfolios to see how their bond investments are 
fairing in this environment of rising interest rates. The 
actions of the federal government in re-purchasing bonds or 
conducting treasury auctions have not stabilized bond mar-
kets.  So diversifying into a well-balanced portfolio can 
absorb some of the shock of unstable bond markets.  And 
the bond segment of a portfolio must be sub-diversified to 
absorb the shock of high yields and creeping interest rates. 

continued on page 17

Craig P. 
Alexander
• Is your client’s claim covered by insurance?
• Is the insurance carrier denying coverage?
• Reserving rights?

Ten years inside the insurance claims industry plus I have 
years of experience representing carriers and insureds in  
coverage and bad faith matters. Available to assist your 
client’s with their insurance coverage issues on a referral 
or hourly basis including:

• Professional Liability Insurance
• General Liability Insurance including Construction
• Defect claims and litigation
• Excess and Umbrella coverage

LAw OffiCes Of

2201 Dupont Drive, suite 820 • irvine, CA 92612
949-261-8500 • 949-242-2545 facsimile 
cpalexander@cox.net
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What walks like a negotiable instrument, talks like a negotiable 
instrument, but isn’t worth any amount of money? The funds that 
appellant Brian D. Peters thought he had received from an overseas 
creditor, against which he unwittingly wrote NSF checks, that’s what. 
The bank involved, Chino Commercial Bank, sued Peters for the 
shortfall, sought a Right of Attachment Order against Peters, and won. 
The California Court of Appeal, 
Fourth Appellate District, Division 
Two, affirmed its right to the 
Order.  Chino Commercial Bank v. 
Peters, EO49170 (Dec. 13, 2010) 
(Super.Ct.No. CIVRS906198). 

Appellant Peters was victimized 
by an overseas financial Nigerian-
style e-mail scam. As part of the 
fraudulent arrangement,  
he agreed to receive funds  
that a party, allegedly in 
Malaysia, asserted were 
owed to it by individuals in 
North America. Peters was 
accept the checks, deposit 
them into his business 
account, then  pay the cred-
itor-recipient in Malaysia, 
and keep 15 percent as a fee 
for his efforts. 

Peters received a total  
of $808,988.90 via three 
checks, and deposited the 
money into his account with respondent Chino Commercial Bank. 
After checking with Chino to confirm that the checks had cleared his 
account, Peters directed Chino to wire funds from that account, as 
directed by the creditor in Malaysia, for a total of $468,000.  Subsequently, 
these checks in Peters’ account at Chino bounced. It was undisputed 
that the checks Peters had received had been altered before he received 
them for deposit, which the Bank discovered only weeks after all of the 
transactions had been completed. 

This resulted in a significant overdraft in Peters’ account. 
Peters did not dispute that he was personally liable for any over-
drafts on his business account at Chino and it sought and obtained 
a Right to Attach Order against Peter’s assets.  Peters fought the 
attachment order by asserting that Chino had the burden of prov-
ing that it acted with due care and was not negligent, and it failed 

to carry this burden.
As part of Chino Commercial 

Bank’s standard procedures, when-
ever a check for more than 
$10,000 was deposited, the opera-
tions manager would review it to 
see, among other things, whether 
there were any irregularities. This 
practice was consistent with 

nation-wide bank industry 
procedures. Chino’s oper-
ations manager followed 
these procedures in Peters’ 
case and approved the 
transactions. The amount 
of the deposits was consis-
tent with prior deposits 
into the accounts of relat-
ed entities.

When the Bank got 
back the original checks, it 
found that they had been 
altered, although they had 
no apparent irregularities 

on their face, such as discolorations, smudges, misalignments or dis-
turbances of the backgrounds or watermarks. In response to this 
development, Chino sought a right to attach based on a quasi-con-
tract claim on an overdraft. 

At the hearing on the application, the trial court reasoned that 
Peters had the burden of proving that Chino was negligent, 
emphasizing that Peters had been negligent as well. The trial court 
was concerned that, despite Peters’ own culpable negligence, he 

Bank Charge-Backs  
OK on Forged Checks
UCC Analysis Relies on Good Faith, Displaces Common Law Theories
By John B. Marcin

John B. Marcin is the 
managing attorney 
at Marcin Lambirth 
law firm. He focuses 
his practice on busi-
ness, copyright, trade-
mark, real property, 

wrongful termination, employment, 
wrongful death, truck accidents, and 
personal injury litigation.  He can 
be reached at (818) 305-2800.

When the Bank got back the original  

checks, it found that they had been altered, 

although they had no apparent irregularities 

on their face, such as discolorations,  

smudges, misalignments or disturbances  

of the backgrounds or watermarks.
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was seeking to shift the burden to Chino, requiring it to prevent 
him from engaging in negligent acts. The trial court found that 
the bank met its burden; Peters did not introduced sufficient evi-
dence to establish that the bank was negligent. 

The Right to Attach Order
Chino was required, under Code Civ. Proc. § 484.090(a)(2), 

to establish the probable validity of its claim before the trial court 
can properly grant a Right to Attach Order. An applicant establishes 
a claim’s probable validity when it shows that it is more likely than 
not that the applicant will obtain a judgment against the defendant 
on the claim. (Code Civ. Proc. § 481.190) In this case, Peters chal-
lenged the trial court’s implied finding of “probable validity.” 

Appellate Standard of Review
Applying the deferential “substantial evidence” standard of 

review to any factual question (Crocker National Bank v. City 
and County of San Francisco (1989) 49 Cal.3d 881, 888), the 
appellate court deferred to the trial court’s resolution of any dis-
puted factual issues, and declined to substitute its judgment for 
the trial court’s findings, so long as they are supported by sub-
stantial evidence. (People ex rel. Dept. of Corporations v. SpeeDee 
Oil Change Systems (1999) 20 Cal.4th 1135, 1143.)) Regarding 
questions of law, the appellate court engaged in an independent 
review. (Crocker National Bank, at p. 888.)

Contract Claim
Under Code Civ. Proc. § 483.010, subd. (a), an attachment 

must be based on a contract claim, which Chino asserted was based 
on the written account agreement, allowing it to recover an over-
draft. Although both sides relied on common law principles before 
the trial court, California long ago adopted the Uniform Commercial 
Code, which expressly displaces common law, to the extent that its 
particular provisions apply. (Cal. U. Com. Code § 1103, subd. (b).) 

Bank Responsibilities
Under the UCC, each time Chino credited Peters’ account 

for an altered check, this was a “provisional settlement.” (Cal. 
U. Com. Code § 4201, subd. (a).) Under Cal. U. Com. Code, 
§ 4214, subd. (a), once the check was dishonored, the Bank 
had the right to revoke this provisional settlement and charge 
back the amount of the credit, which is consistent with the lan-
guage of the account agreement. But this right is not unlimit-
ed. The right to charge back ordinarily is not affected by a 
bank’s failure to exercise ordinary care with respect to an item, 
but a bank so failing remains liable. (Cal. U. Com. Code § 
4214, subd. (d); see also Holcomb v. Wells Fargo Bank (2007) 
155 Cal.App.4th 490; Symonds v. Mercury Savings & Loan 
(1990) 225 Cal.App.3d 1458, 1466-1467.) The appellate 
court found that, consistent with subd. (d), supra, Chino had 
introduced uncontradicted evidence that it used ordinary care. 
Peters did not present any contrary evidence.

Regarding the bank’s wire transfers, Peters argued that 
Chino failed to prove that it had acted with due care and was not 
negligent. Peters asserted that the record reflected that the bank 
was negligent; the balance in the relevant bank account had his-
torically been between $3,000 and $5,000, but in this case, the 
deposits totaled $468,000, and went to China.  

Division 11 of the UCC governs funds transfers, which 
include wire transfers. A wire transfer is a “payment order.” (Cal. 
U. Com. Code, § 11103, subd. (a)(1).)  In this instance, Chino 
was a “receiving bank.” (Cal. U. Com. Code § 11103, subd. (a)
(4); see also Cal. U. Com. Code, §§ 11103, subds. (a)(1), 
11104, subd. (d); Zengen v. Comerica Bank, supra, 41 Cal.4th at 
pp. 248-249.) The Bank “accept[ed]” the wire transfers by exe-
cuting them. (Cal. U. Com. Code § 11209, subd. (a).) 

Article 4A includes specific provisions governing the liability 
of a receiving bank; nothing in article 4A makes a receiving bank 
liable for its negligence in accepting a duly authorized and error-
free wire transfer. Although Article 4A incorporates a general obli-
gation of good faith (see, Cal. U. Com. Code § 1304), negligence 
does not defeat a good faith. As a result, Chino is not liable, under 
article 4A, for failing to act in good faith. Because the bank’s liabil-
ity for acceptance is coextensive with the parameters of Article 4A, 
the court found that the bank was not liable. Accordingly, even 
assuming that the bank was negligent in making the wire transfers, 
it was entitled to recover the resulting overdraft from Peters.

Disposition
The appellate court found that, even assuming that Chino 

had the burden of proof in the trial court, the bank introduced 
sufficient evidence that it exercised due care and was not  negli-
gent when it accepted the checks for deposit, and thus was likely 
to prevail on its claim. The court further found that the Uniform 
Commercial Code precludes any claim that Chino was negligent 
when it made the subsequent wire transfers. 

The court affirmed the lower court’s ruling in favor of the 
bank, and awarded costs of appeal. 

If it sounds like the money is too easily made, then maybe 
the money isn’t real. Not doing a “gut check” could cost your 
client Big Money.

The Take-away
Ordinary Care is Enough; UCC Edges Out Common Law

• When a bank shows that, according to industry standards, it 
used ordinary care in accepting a check for deposit, and dem-
onstrates the probable validity of its claim for attachment after 
an overdraft, it is entitled to recover that overdraft.   

• The UCC expressly displaces common law, to the extent 
that its “particular provisions” apply. 

• The UCC is the primary source of commercial law and 
rules in areas that it governs.

• The principles of common law and equity may supple-
ment provisions of the UCC, but they may not be used 
to supplant its provisions for the purposes and policies 
those provisions reflect, unless a specific provision of the 
Uniform Commercial Code provides otherwise. 

• In the absence of such a provision, the UCC preempts 
principles of common law and equity that are inconsis-
tent with either its provisions or its purposes and policies.

• The Uniform Commercial Code does not allow liability 
under common law theories for merely accepting a wire 
transfer, even if the bank is negligent. 

(Cal. U. Com. Code § 1103, subd. (b))
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Ms. Delphia welcomes your 
thoughts, ideas, suggestions and 
reactions to this column.  
She can be reached at  
Editor@LMillerconsulting.com.

THE ORACLE

Ms. Delphia wants to hear from you! Send your dilemmas to:
Editor@LMillerconsulting.com, Attn: Philida

Burned Out and Burning Up
How to Fight Law Practice Fatigue 
By Philida Delphia

Dear Philida,
I have been in practice for seven years.  I am a sole practitioner 

doing mostly personal injury and criminal law.  I have been pretty 
successful and have a full-time secretary and part-time paralegal.

The problem seems to be that I am starting to feel like not 
working.  I feel tired a lot of the time and get irritated with my 
clients and staff more than I used to. 

My family is also suffering because I really don’t feel like 
doing any activities at home either. The kids get on my nerves 
and I am constantly holding myself back from my anger.  

I used to enjoy (at least parts of) my practice, especially my 
clients. I have to keep working. 

Do you have any suggestions?

           Sam, Oakland, CA

Dear Sam,
Have you got the classic case of burn-out, or what!   Here 

you are in high stress areas of the law, dealing with critical prob-
lems of people’s lives, and it doesn’t sound like you are recogniz-
ing this or doing anything about it.

First, go immediately, if not sooner, and have a complete physi-
cal.  Have full blood work done including testing your thyroid (this 
from Dr. Phil).  Talk to the doctor about your feelings and fatigue.  

Next, look at what you are eating.  How much sugar and salt 
each day?  Get yourself on a good nutritional diet (seven servings 
of fruits and vegetables every day).  Of course, you need to add 
exercise to this.  Walk up those stairs, take the kids biking, jog to 
your next meeting.  

Let people close to you know that you are feeling burned 
out.  Let your wife plan a three-day vacation and don’t take your 
cell phone. Tell your office staff that you know you have been a 
Billy Goat Gruff and you are sorry.  But you need their help in 
taking more responsibility for the running of the office.  See 
what ideas they can come up with.  

Lastly, plan your day carefully, noting the goals you are 
going to accomplish.  Plan for exercise.  Add in telephone calls 
or lunches with old friends. You may also want to volunteer for 
an organization that won’t take a lot of your time but will be 
rewarding.  A book club or a men’s group might be valuable to 
get yourself out of the doldrums. 

This all sounds so simple but it can be very hard to do when 
you have let yourself get so run down.  You may need to talk with 
a professional, if these ideas don’t seem to be working for you.

Good luck and let us know how you are doing.

	 	 	 	 	 										Philida
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Kaplan Marino defends persons and entities accused of 
criminal conduct in State and Federal Courts throughout the 
United States. The attorneys have defended white collar cases 
involving allegations of health care fraud, environmental crimes,  
embezzlement and insurance fraud. The firm also handles  
traditional criminal defense matters including but not limited 
to driving under the influence, theft crimes, violent crimes and 
narcotic cases. None of the firms attorneys have ever prosecuted 
anyone or been associated with any prosecutorial agency. The 
firms representation of doctors, lawyers, entertainers and other 
professionals has lead to a standard of handling every case  
discretely and with sensitivity to the needs of the client.

Richard Kaplan   Nina Marino
Kaplan@kaplanmarino.com  Marino@kaplanmarino.com

310-557-0007
www.kaplanmarino.com

Criminal Matters

"It has been my experience that no
one handles commercial collections
better than Ron Slates. He has the
enthusiasm and tenacity to resolve
matters expeditiously for his clients.
I always refer clients to Ron
because of his attention to detail
and his track record of producing
favorable results. You definitely
want Ron on your side."

Robert E. Mangels
JMBM | Jeffer, Mangels, Butler & Marmaro LLP Specializing in 

Commercial 
Debt Collection

The Law Offices of 

Ronald P. Slates, P.C.
Attorneys and Counselors at Law

523 West 6th Street, Suite 502  |  Los Angeles, CA  |  90014-1225
213/624-1515  |  rslates@rslateslaw.com

www.rslateslaw.com  |  www.lawyers.com/slateslaw

SLATES_AD_MAY07_resize_fin  8/2/07  4:28 PM  Page 1

Deadlines  
On Demand

Attention Section members— 
Special Member Benefit! 

FREE registration and use of Deadlines 
On Demand, the first nationwide 

legal deadline calculation service

Deadlines On Demand provides reliable, 
rules-based deadlines on a pay-per-use 

basis. Critical dates are calculated  
quickly and inexpensively on a secure site 

(www.deadlines.com)

Reduce your malpractice exposure /  
Save research time. 

Check three dates for related deadlines— 
NO CHARGE!! 

Log in to www.deadlines.com, 
promo code CABAR.

Law Office of Balbir Bhogal

Business Immigration Consulting and Legal Services

Partnering with Clients to Find the BEST Solutions!

2900 Gordon Ave., Suite 100-28
Santa Clara, CA 95051
Phone: 650-965-8735
www.bhogallaw.com

Focused on providing individualized attention to 
small and medium sized companies.

Over 13 years of expertise in helping employers 
and workers navigate the US immigration system in 
the best and most expedient way.

Extensive experience with H-1B petitions, E-3 and 
H-1B1 applications, L-1 petitions, J-1 applications 
and training programs, O-1 extraordinary ability 
petitions, TN applications, B-1 letters for business 
travel, PERM applications, EB1 (EA, PW and OR) 
petitions and J-1 waivers.

•

•

•
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“I put carrots on the shopping list, and my boyfriend came 
home with carrot cake,” my client Lisa told me last week. “He 
said there were no carrots at the grocery, which is a little hard to 
believe, and that he thought that the cake would allow me to 
combine a serving of vegetable with a bread serving.”

For the last three years she has been able to keep off 
the 50 pounds it took a year to lose. But now she is getting 
worried, because her boyfriend’s lack of awareness is verg-
ing on obstructionism.  

There’s one in every group. Sometimes we think they mean 
well. Or are they just a bit malicious?  Perhaps they have no idea 
how they’re sabotaging us.

For example, you’ve decided to commit yourself to a new 
lifestyle of healthy eating and increase your exercise routine.  
Your best friend catches your enthusiasm, and suggests you take 
an aerobics class together.

But not everyone is supportive. Something about announc-
ing your intentions to start making healthy choices seems to 
bring out both the best and the worst in family members and 
friends, co-workers, colleagues.

What’s going on? Why do people close to you want to sabo-
tage you?

Nutrition specialist for Kaiser Permanente Department of 
Health Education Services, Bob Wilson has heard it all.

“Support for positive change will increase the likelihood of 
your success,” he says.  “But people have an image of us, and 
some will resist our changing. Some friends and family members 
may fear that if you change your habits, YOU will change. Or 
your new healthy lifestyle may make them feel guilty about their 
own fitness foibles.”  

Also, food may be a big part of a relationship. For instance, 
the relationship you have with a friend sharing a latté on week-
end mornings, sitting on the couch with your spouse watching 
TV, munching on chips.  Or going to your mom’s house to 
indulge in those delicious desserts she makes especially for you.  

Foil Your Friendly Diet Foes 
“Frenemies” Need Not Apply
By Beatrice Ballance 

Beatrice Ballance, Certified Nutritionist, has been working in the fitness industry for 
more than 20 years. She is certified with the American Council on Exercise, Aerobics 
and Fitness Assn. of America, American Red Cross CPR, Certified Nutritionist 
with American Health Science University, Certified Nutrition Specialist with 
Lifestyle Management Assn. She is recognized as a "Master Level" Personal Fitness 
Trainer with the International Assoc. of Fitness Professionals. She writes a monthly 
newsletter, Skin & Tone, and teaches jazz dance, body sculpt and advanced cardio/
jam aerobics classes. She can be reached at www.ballancebodyworks.com.In Ballance

These folks may fear they will lose their special relationship with 
you, once you change your eating habits.

Getting healthy and fit may be something that you welcome, but 
if your friends and family aren’t in the same mode of change for them-
selves, they can be oblivious, jealous, and uncomfortable with you.

something about  
announcing your intentions 

to start making healthy choices 

seems to bring out both the best and 

the worst in family members and 

friends, co-workers, colleagues.
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What should you do to gain the support you need? 
Experts say look for support in the right places.  Remember that 

people do things for their own reasons, not for your reasons.  Maybe 
you have a mental image of your spouse going for walks with you in 
the evening, like other couples you’ve seen.  He has a right to say 
“No,” and you have a right to do what will make you fit. Walk with a 
neighbor, take an aerobics class or hire a personal trainer.

The same strategy applies to diet. Wouldn’t it be sublime if 
co-workers swore off Krispy Kremes and walked a half hour at 
lunch, the kids begged you to buy broccoli at the store, and your 
mother offered nothing but kind encouragement?  Don’t count 
on it. Instead, look for support in the following six categories:

1. SET YOUR OWN GOALS.
Connect with someone who can help you explore your reasons 
for adopting a fitness plan and set meaningful specific goals.

2. LIvE BY ExAMPLE. 
Not all the fit people you know were always that way. 
Identify someone who has become fit to use as a role model.

3. IDENTIFY THE OBSTACLES.
Time, money, and other factors can be barriers to your fit-
ness plan. A spouse who’s unwilling to exercise might agree 
that the cost of your joining a health club is worthwhile, and 
agree to watch the kids three evenings a week while you 
attend aerobics class. Your employer might allow you a more 
flexible schedule so you can take a yoga class.

4. BUILD A SUPPORTIvE ENvIRONMENT.
Find a diet or exercise buddy, and agree that if either of you 
falters, the other will act as an enforcer. Join a group.

5. DON’T GET DISCOURAGED WITH SETBACKS. 
Accept relapse as a normal part of a lifestyle change. 
Understand that it can take from one to three years to make 
new behaviors a permanent part of your life.

6. REvEL IN YOUR SUCCESS. 
Everyone needs a cheering squad. As you reach interim goals, 
celebrate with people who will be proud of your progress.
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Unique statewide database of lawyers 
Broken down by location as well as practice area

MeMbers of the solo and sMall firM section: 
• Log onto the sections home page ( www.Calbar.Ca.Gov/solo ). 
• Enter the members only area 
• Click on the “lawyer-to-lawyer” link. 
Once there you will have access to attorneys from every county in California. 
You can search over 125 areas of law. 

Once you locate the attorney you feel can answer your inquiry, just call or email them and 
they will provide you with a brief consultation. This will assist you in expanding your prac-
tices reach, provide you with statewide networking and allow you to assist your clients by 
locating competent local counsel for their matter.

As member of the solo and small firm section you are encouraged to place your name 
and practice area on the network. Listed attorneys agree to take phone calls and respond 
to emails. More experienced attorneys are encouraged to mentor young attorneys with 
the goal of improving legal services statewide. 

Join the network now and see your contacts, knowledge base, 
geographic reach and practice grow.

As a member of the Solo and Small Firm Section of the State Bar of California you can now access 
the Lawyer to Lawyer Network. This directory is designed as a source for our members who have 
questions relating to specific areas of law as well as the everyday issues of running a solo or small 
firm. This directory provides networking, mentoring, education and referrals.

This directory is a courtesy to our members and the listed attorneys agree to accept phone calls 
and answer emails that do not require extensive research. 

This directory provides a unique opportunity for members to network and develop relationships 
throughout the state.

LAWYER
LAWYER

to

NETWORK
solo and sMall firM section’s lawyer to lawyer network
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Think Globally Practice Locally
  
Generation G  (“G” for “Generosity”) is the latest demographic response to the pronounced consumer 
desire for authenticity. Ahead-of-the-curve businesses align themselves with Gen G by offering unexpected 
rebates, sending random gifts, and practicing other creative ways of connecting on a human level. 

This random-act-of-kindness business model is one of 2011’s newest ways to connect with potential custom-
ers, especially in North America, Asia, and Europe. And it might work for your new law firm as well. 

But how can a busy attorney know what’s happening in clients’ and potential clients’ lives? How can a law 
firm align with Gen G and implement a kindness campaign?

Answer: Social media. And you’re probably already doing it on a personal level. Now all you need to do is 
step it up and blend these same habits and practices into your law firm marketing plan.  

More and more people are disclosing more and more information about their lives, their moods, their 
“likes,” and their whereabouts. Social media is all about being social and “sharing.” From Facebook to 
Twitter, and all the apps in between, clients and potential clients are telegraphing to counsel what their needs 
are, what’s important to them, and what they’re facing each day (or hour, or minute). 

And Gen G helps you reach even more potential clients through their individual social networks, so your law 
firm’s acts of generosity spread far beyond the original recipients. Gen G can’t help but tell all their friends, 
contacts, and followers about the unexpected kindness from you and your firm. 

What should your acts of generosity be? Anything that’s meaningful to you and, ideally, fits within your 
brand.  And it should be meaningful to the client or potential client as well. Keeping ethics rules and restric-
tions in mind (especially regarding forming attorney–client relationships), the Web’s the limit for you and 
your targets. 

In this issue, you will find a variety of articles addressing a number of aspects of your practices. I hope you 
find them useful and enjoyable to read. As always, I welcome your feedback on any topic of interest to you.

      Happy gifting!

      Michael	S.	Robinson
      Michael S. Robinson
      Editor, New Esq.

Letter from the

Editor

Michael S. Robinson practices gen-
eral civil litigation with Marcin 
Lambirth, LLP in Encino, focusing 
his practice on business litigation, 
employment and real estate mat-
ters. He can be reached at (818) 
305-2800 or msr@marcin.com.
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“Video Blog:” meaning: A video message and short 
article written and published by you, preferably open to 
comments, intended to help people online. 

Sometimes it’s hard to know where to put our market-
ing money and attention. But having an ongoing, inex-
pensive marketing plan in place is optimal. Video blog-
ging is an innovative answer. It relies on us to publish, 
placing us squarely in the driver’s seat and directly in 
front of prospects. 

Although many newer lawyers feel awkward “market-
ing” themselves, there are ways to comfortably create 
marketing that works. Just approach it with honesty, 
authenticity and genuine enthusiasm. In this way, you 
can position yourself in a place of authority by answer-
ing questions, all the while bringing in clients. 

The Internet has brought about huge changes in adver-
tising. With Google, Youtube and other search engines 
serving up answers to every question imaginable, attrac-
tion marketing is “in.” While attorneys tend to be avid 
readers, most people never read another book after high 
school. Your website is your law firm’s colorful bro-
chure, floating in cyberspace. But is anyone reading it? 

Google is positioning itself to reward interactive web-
sites where visitors leave comments and spending more 
time on the site. With video, user interactivity with 
“click-throughs” increase by about one-third. 

Creating online video is not complex. With an HD 
camera, some studio lighting and a decent micro-
phone you can produce your own video blogs, 
answering top questions your prospective clients are 
asking. Most consumer-level editing programs 
have an “upload” option. Once you 
create your free YouTube account, 
your video can be uploaded in a few 
simple clicks. 

With your video on YouTube, getting it 
onto a website is not as daunting as you 
may expect. With WordPress free con-
tent-management software, you can 
build a blog or website yourself for a 
surprisingly small amount of money 
and publish videos to your site by 
simply “cutting and pasting” any-
time you’re inspired. 

WordPress free shareware is a web-
site program that has a user-friendly 
interface that is about as easy as any 
word processing program, separating 
content from design. However, do not 
blog from WordPress.org. By adding 
WordPress software to your own web-
site address you’ll better control your 

The trend is  
authenticity.

Video Blogging 
Reel in Clients and Stay on Budget 
By Mary Cary

Business

Builder
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search results. With many beautiful free templates, 
your new blog and/or website can be up and running 
with Youtube videos in an afternoon.

Many of the largest businesses worldwide use 
Wordpress as their website platform on their own URL 
because they believe that WordPress gets the best 
search results. Once you create your video blog, visi-
tors are crucial. Other website programs do not carry 
the same weight in the search results, and having 
Google’s blessing is an integral factor for success. 

The trend is authenticity. Hiring a professional model or 
coming across too “Hollywood” will backfire. Online 
video runs 24/7 at no extra cost; your video is ready 
when that person needs you the most, placing you as the 
authority in your practice area, with the person likely con-
tacting you first. Accordingly, video will weed out poten-
tial clients who may not be a good fit or waste your time. 

To get started, sit down, fire up the camera, lights and 
microphone, and share useful information. Videos 
should probably not exceed two minutes. Online video 
can go longer than television. Viewers are already 
interested, eliminating the need to use fast edits and 
slick production. With video they connect with you in 
a very real and personal way text and pictures cannot 

provide. Opening your posts to “comments” as well as 
posting links to your blog posts on Twitter, Facebook 
and LinkedIn increases interactivity to your site. 

The powerful WordPress blogging website generates 
new search results each time you publish. Once pub-
lished, each post remains online like a new door into 
your website targeting related search results. The more 
you blog, the more people you will reach.  Google 
Keywords Tool is one way to tell where you could find 
potential clients. This tool determines “pay per click” 
competition and monthly searches. Your WordPress 
site will rise in “Natural Search,” which yields more 
clicks through than “pay per click” ads. Google 
Keywords Tool shows the amount of traffic per month, 
and reveal what search terminology visitors are using. 

Video Blogs are relatively new on the marketing hori-
zon; with the help of experts, law firms are creating 
their own semi-professional and professional video stu-
dios in their offices. 

Whether using a professional crew to teach you the 
tricks, or doing it on your own, much can be done 
with a careful eye for detail, some keyword research, 
and an authentic demeanor on camera. In short, 
you could do it all yourself even with astronomical 
student loans. 

Mary Cary was a liti-
gation secretary for 
sole practitioners and 
small firms. At Lawyer 
Marketing Strategies, 
she helps attorneys 
learn to produce 
high-quality video for 

websites they control themselves. For more 
information, visit http://VideoBlogMarketing.
com or call (415) 690-7112.

New Esq. welcomes business  

development articles of all kinds.   

Send completed articles to the Managing 

Editor at MSR@marcin.com



By defending the case in a timely manner, you buying 
time. This gives you a better chance of settling the issues.  

Defending yourself or your client in litigation is the 
same thing as protecting your position. To accomplish 
this, there are some key steps to take if you, or your 
client, receive a summons.

Step 1: 
The first and most important step in defending your-
self in that lawsuit is “don’t panic.”  Instead, focus on 
taking specific action to protect your and your clients’ 
rights, property, and interests.

Step 2: 
If you, your corporation, or your client gets served 
with a lawsuit, the first step is to write down the date 
you received the lawsuit papers.  This is the most reli-
able way to determine when your response is due to be 
filed in Court and served on the plaintiff.  

Too often, parties in lawsuits respond too late. As a result, 
they let the case go into default. When this occurs, you 
immediately lose a valuable bargaining position.  

Step 3: 
If the case involves specific facts, dates, and many doc-
uments, make a written time outline of the facts.

Step 4: 
Another valuable step is assembling your relevant doc-
uments. Documents should be copied or put into PDF 
files.  Originals must be protected and preserved.

6 • New Esq.
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Responding to a lawsuit in a timely manner is advantageous. In this way, you can 

buy time to investigate the facts, try to settle the case, and seek advice as neces-

sary from those who may be more experienced than you. 

If the case involves  

specific facts, dates,  

and many documents, 

make a written time  

outline of the facts.

Summons On Your Doorstep
So Now What? 
By Nate Bernstein

skill

Builder
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Mr. Bernstein is the principal of 
Encino’s Nate Bernstein & 
Associates, where he focuses his 
practice on real estate, insolvency, 
and litigation matters. He attend-
ed Golden Gate University Law 
School in San Francisco and 
worked as a legal extern at the 

United States Bankruptcy Court in the Central District 
of California.  He can be reached at (818) 995-9475 or 
natebernstein@netzero.net.

New Esq. welcomes skill building  
articles in all practice and procedural  
areas.  Send articles to the Managing  

Editor at MSR@marcin.com

Most cases filed in the courthouse settle, and few go to 
trial.   If you or your client ignore the summons, you can 
find yourself in trouble: a bank account can be cleaned 
out or a lien can appear on the title to real estate.  And 
finally, keep in mind that both you and your clients should 
contact an attorney for immediate guidance. 

FREE MCLE

Visit www.calbar.ca.gov/solo for more information on this FREE programming  
and to access your FREE Self-Study MCLE Credit.

New Solo and Small Firm Section Member Benefit 

Members of the Solo and Small Firm Section can now download up to  
6 hours of FREE self-study credit by visiting the Solo and Small Firm Section’s  

Members Only Area. There is no charge to our valued members.

By visiting the Solo and Small Firm Section’s Members Only Area, you’ll have access to 
up to 6 Hours of Self-Study CLE Credit including:

• 4 Hours of Ethics—Self-Study • 1 Hour of Elimination of Bias—Self-Study  
• 1 Hour of Substance Abuse—Self Study
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Five guidelines for new lawyers who are running a new law 
practice or working at new law jobs, who don’t want to 
sacrifice their sanity:  

1. SHOW UP.  
Like Lady Gaga, you have to come out of your egg. 
Network. Spend time in the office every day (and some-
times on weekends).  Call clients. Have lunch or coffee 
with colleagues. Go to bar meetings. 

2. GET CLIENTS TO LIKE YOU. 
To retain clients, they must like and respect you.  Forget 
that they want you to be the best lawyer ever (They really 
just want competence). So show that you like and respect 
them in whatever way is meaningful to you both. Guess 
what? They’ll like you.

3. ORGANIZE YOUR TIME.  
This will keep you sane.  In the beginning, especially if you 
are just starting a new firm, you may have time to text and 
e-mail and play with Facebook.  But before you know it, 

you will be swamped with obligations.  Now is the time to 
understand time management and start practicing it (Try 
not texting any personal contacts for one whole day….)

4. LEARN TO SAY NO.  
Many new lawyers want to do anything legal that comes 
along. No, no, no! This is one of the biggest mistakes you 
can make. Only do those jobs that you know you can do 
and for which you know you will be paid.  If you get a 
weird vibe about a client, say NO (no matter what the 
temptation).

5. CREATE A SUPPORT SYSTEM. 
Even as a solo, you are not practicing law alone.  You have 
clients, staff, other attorneys and people with whom you 
interact all day. Additionally, you need support from the peo-
ple in your life to do a good job.  Everyone in your family, 
friends and associates need to be on board with the program. 
You need to have a small group that you can go to for advice, 
and another one or two friends you can really pour your heart 
out to when things get rough.  And a valuable mentor is a gift 
that you need to nurture and create in your life.

If you have these five things in your life, success, prosperity 
and happiness await you.  

even as a solo,  
you are not  

practicing law alone.

Sanity Insurance For New Lawyers  
Just Follow This 5-Step Program
By Eleanor Southers

ElEanor SouthErS wElcomES your commEntS, quEStionS and contributionS.  E-mail hEr at SouthErS@vErizon.nEt.

Eleanor Southers is a professional coach for 
new lawyers.  She can be reached at southers@
verizon.net.

Coach’s

Corner
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The Law Offices of
Matthew C. Mickelson

Specializing In:

•	Attorney-Client Fee Disputes and Collection
•	Attorney Malpractice Issues
•	Pre and Post-Judgment Collection Matters
•	Appeals
•	General Business Litigation

I focus on handling matters that many other lawyers won’t 
touch: difficult and protracted attorney-client disputes; 
recalcitrant debtors; or cases where the amount of money 
involved is too small for the larger firms. If you’ve got a 
tough case to crack, give me a call!

Law Offices of Matthew C. Mickelson
16055 Ventura Boulevard, Ste. 1230
Encino, CA 91436
818-382-3360
mattmickelson@bizla.rr.com
www.mickelsonlegal.com

 

  

 

 

Reception Area 

 

Conference Room 

Beautifully appointed 
offices in attorney suite 
in Westlake Village.  
Offices overlook 
courtyard. 

Beautifully 
appointed 
offices in 
Westlake 
Office Suite. 

Reception off 
outdoor 
courtyard. 

Window 
and 
interior 
offices 
available
 

Beautifully appointed offices located in 
courtyard setting at 3625 E. Thousand Oaks 
Blvd., Suite 209, Westlake Village CA 91362 
Contact Nancy Goldstein: (805) 496-6565 

Eleanor Southers
Attorney at Law

Practicing Attorney
for Over 24 years

Offering

PROFESSIONAL LEGAL COACHING
For Attorneys who want to change, grow or

more effectively manage their careers

“My Agenda is Your Success”

For more information go to

www.southerslaw.net
or call

831-466-9132

Serving Santa Cruz, Monterey and Santa Clara Counties
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There is one sure-fire way to grow your small law prac-
tice that requires minimal effort, negligible expense, 
no continuing obligation, and can be done at your 
convenience.  This miracle practice-builder is the 
hand-written “thank-you” note.   

That ten-for-a-dollar, blank-on-the-inside 
card with a completely personal message 
will set you apart and create good will. It’s 
easy to understand why: Saying “thank 
you” is ingrained in the human cultural 
bedrock. It is one of the first phrases we 
learn to say.   Not only do we all say it, we 
expect it of others.  It is easy to do and we 
all have many ways to do it.  

Usually, an appreciative wink, a broad smile, 
a phone call, a “thumbs up,” a hug, a texted 
“J” or “thx” will do.  People rarely take the time 
to send out personal notes anymore, and that’s 
what makes it special. 

Today, more than ever, people enjoy receiving personal 
thank-you notes.  They think highly of the sender (I 
have an untested theory that a lawyer could build a 
practice merely by sending one thank-you note to 
someone every day for a year, except Thanksgiving.  If 
you send out two every day, start looking for a bigger 
office.)  You should not have to search hard for reasons 
to say thank-you to someone.    

Always send a note to someone who refers a client to 
you, whether or not you are retained.  Say something 
like, “I will always work hard to justify your confi-

Mentor

Mindfulness

Opportunities to 
send thank you notes 

are limited only by 
your imagination.

Give Thanks 
It Makes a Lasting Impression
By Marc Garfinkle
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dence.”  If a friend says to you, “I mentioned your 
name to my dad, who may need a will.”  Don’t contact 
her dad, but thank her for thinking of you, even if dad 
doesn’t call.  (Remember; don’t ever discuss the cli-
ent’s case with the “forwarder” unless you have the 
client’s express permission).

Opportunities to send thank you notes are limited only 
by your imagination. Thank the grocer who puts aside 
your copy of the Sunday Times each week.  Thank the 
neighbor who didn’t say anything when your music 
got loud last weekend.  Thank the teacher who taught 
you to read.  If you are thanking someone’s employee 
for good service (“Thanks for chasing me down to 
return my sunglasses”), send a copy to the employ-
er.  When you send a thank you note, include your  
 

card. One card.  Clip a note to it saying, “Please let me 
know if I can ever repay the (favor) (courtesy) (kind-
ness).  Please keep my card.” 

A “thank you” note should explain your gratitude in a 
few words.  For example, “It’s nice to see a person, in 
this day and age, take the time to be nice to a strang-
er.”  Saying something nice about the other person 
also increases the possibility she will remember you 
and that she won’t throw the note out right 
away.  Affixing an attractive postage stamp helps com-
plete the good impression by showing that you take 
the time and effort to attend to details.   

Three minutes a day, plus the price of a card and post-
age.  Try it for a year and let me know how it goes.  If 
you’ve found this column helpful, you know what to do.

Marc Garfinkle hung out a shingle in San Francisco in 1978 and has been a solo ever since.  His 
popular book, ”$olo Contendere:  How to Go Directly from Law School into the Practice of Law 
Without Getting a Job,” draws on that experience, offering caveats, insights and encouragement to 
lawyers who can’t find jobs, and giving practical advice to newer lawyers everywhere.  
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Law School Loans 
(And How to Pay Them Back) 
By Susan Carlisle, CPA

Because of the current economic recession, all of you 
newer law school graduates face a tough job market. 
Many graduates have $100,000-$200,000 of non-
dischargeable debt, with no realistic plans to make 
the payments. The good news is that if you are sad-
dled with significant student loans, you have options 
that you may not know about. 

Here are a few options to 
consider: 
1. The John R. Justice student loan repayment 
program provides loan repayment assistance for state 
and federal public defenders and assistant district 
attorneys who commit to working in the position for 
at least three years. Repayments cannot exceed 
$10,000 per year with a lifetime maximum of 
$60,000 (www.equaljusticeworks.org).         

2. The College Cost Reduction and Access Act was 
passed by the federal government in 2007. It pro-
vides, among other benefits, that if you work at a law-
related public service position for a tax-exempt chari-
table organization (i.e. legal aid clinic) or govern-
mental unit, after loan payments are made for ten 
years, the balance of the federal loans may be forgiv-
en. One of the attractive aspects of these plans is that 
they may be integrated with Income Based 
Repayment options. Under the Income Based 
Repayment plan, “partial financial hardship” exists 
when the annual amount due on all of a borrower’s 

Whether you  
are dreaming of  

buying a home, or  
just worried about  
paying rent, and  
you cannot figure  
out how to juggle  
both your housing  
payments and your  
student loans, look  

into securing a  
government or  
non-profit job.

Tips for

Finances
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eligible loans, as calculated under a 10-year repayment 
plan, exceeds 15 percent of discretionary income 
(www.finaid.org/loans/publicservice.phtml <http://
www.finaid.org/loans/publicservice.phtml> ). 

3. Loan Repayment Assistance programs have been 
established at approximately 100 law schools (access 
the list of participating schools at www.equaljusticeworks.
org <http://www.equaljusticeworks.org/>).  For exam-
ple, UC Berkeley grants up to 10 years of support to 
graduates who have more than $100,000 in student 
loan debt (provided that their annual income is no 
greater than $100,000) (www.law.berkeley.edu/194.
htm <http://www.law.berkeley.edu/194.htm>).

4. Consider relocating to work as a government 
lawyer. As government job openings have diminished, 
the number of government positions has dwindled 
along with those of private industry, so you should 
consider relocating for a few years to work in an under-
served community where positions are still available. A 
review of some county websites last week indicated 
that Kern and Santa Clara County each had one job 
opening at their district attorneys’ offices, and Los 
Angeles County was interviewing for a new lawyer to 
work in the public defender’s office.

5. Loan repayment programs are offered in 23 states 
(although, sadly, California is not one of them). If you 
are considering a public service job out of state, look 
into that state’s programs before you make a final deci-
sion to relocate.

6. Tax breaks, although very limited, might be avail-
able to you. Student loan principal is not deductible on 

your tax returns, and only a limited amount of interest 
is deductible. Up to $2,500 per year in student loan 
interest may reduce your taxable income (but not your 
tax - it’s not a tax credit), and only if you have a modi-
fied adjusted gross income of less than $75,000 if sin-
gle, or $150,000 if married and filing a joint return.  
For example, if you pay 3 percent interest on your 
$100,000 loan, only $2,500 of your $3,000 in interest 
is deductible.

Conclusion
Whether you are dreaming of buying a home, or just 
worried about paying rent, and you cannot figure out 
how to juggle both your housing payments and your 
student loans, look into securing a government or 
non-profit job. This builds your resume and allows you 
to make a meaningful contribution to your communi-
ty. And you can live comfortably, on less income, with 
the assistance of one or more of these new programs.

Susan Carlisle is a certified public 
accountant with offices in West Los 
Angeles, Woodland Hills and 
Pasadena. She focuses her practice 
on forensic accounting and often 
consults in the family law field. Ms. 

Carlisle welcomes your finance-related questions. 
She can be reached at Carlislecpa@gmail.com or 
(310) 275-2942. 
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VASSOLO LAW 
 
Ruben Vassolo provides  
non-litigation business and  
real estate legal services 

4  20+ Years Experience
4   Former In-house General Counsel 

(one public and two private companies)
4  Big Law Firm Experience
4   Former NASD Securities Chair Arbitrator 

(Now FINRA)
4   Negotiate and Document Transactions in 

Legal Spanish
4  Harvard Law School Graduate  

Contact Information:

Email: ruben@vassololaw.com
Site: www.vassololaw.com
Phone: (323) 512-2602    
Fax: (323) 212-4117
Address:  7275 Franklin Avenue, #405
 Los Angeles, CA  90046
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Cover Story

The parol evidence rule prohibits the introduction of extrinsic evidence, includ-
ing evidence of prior or contemporaneous oral agreements that vary, alter or 
add to the terms of an integrated written agreement.  But the Court of Appeals, 
Fifth District, recently elaborated on the little-known, and poorly understood, 
fraud exception to the parol evidence rule.  Riverisland Cold Storage v. Fresno-
Madera Production Credit Association, No. F058434, filed January 3, 2011.

Riverisland Cold Storage alleged in its complaint that the defendant credit 
association engaged in fraud and negligent misrepresentation in the course 
of its renegotiation of a loan with Riverisland. Although plaintiff admitted 
that it had executed a written forbearance agreement with the defendant, 
it claimed that the credit association wrongfully induced it to sign the 
agreement when its officer made a material misrepresentation of fact as to 
its content, specifically what additional collateral was being added, at the 
time of execution of the agreement. 

After applying the parol evidence rule, the trial court granted the defen-
dant’s motion for summary judgment, finding that plaintiffs’ evidence 
regarding the defendant’s alleged misrepresentations inadmissible. 

The plaintiffs appealed the trial court’s ruling.  The appellate court reversed, 
finding that the plaintiff’s proffered evidence of oral misrepresentations fell 
within the fraud exception to the parol evidence rule and should have 
been admitted to raise a triable issue of material fact in opposition to the 
defendant’s motion. 

Factual Background
In January 2007, the plaintiffs’ loan from the defendant went into default; in 
March 2007, the plaintiffs and the defendant entered into a written forbear-
ance agreement; the defendant would forbear from collection until July 2007 
and the plaintiffs would pledge certain real property as additional collateral, 
including the plaintiffs’ residence and a truck yard. The plaintiffs failed to 
make the payments, and the defendant recorded a notice of default.

In April 2008, plaintiffs filed their complaint, alleging that, two weeks before 
they signed the written forbearance agreement, the defendant’s senior vice 
president stated that the defendant would forbear from collection for two 
years, not just the 90 plus days stated in the written forbearance agreement,  
if the plaintiffs pledged two orchards as additional security. The plaintiffs fur-

Parol Evidence Rule 
Fraud Exception Creates Chaos
By Timothy A. Lambirth
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Timothy A. Lambirth  

is a partner in the  

law firm of Marcin 

Lambirth, with exper-
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tions, real estate fraud 

and lender liability.  he 
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ther alleged that they were told that the defendant would only be seeking additional col-
lateral in the form of the two orchards, when in fact the written agreement had them also 
pledging their residence and a truck yard.  

The plaintiffs stated that they did not read the written forbearance agreement, but relied 
on the bank’s representations of its terms. The plaintiffs alleged that the defendant’s fraud 
and misrepresentation damaged their credit and interfered with their ability to sell their 
real property.

Analysis
Applying a de novo standard of review (Merrill v. Navegar (2001) 26 Cal.4th 465, 476), the 
court stated that the parol evidence rule (a rule of substantive law, not one of evidence, 
although it results in the exclusion of evidence (Casa Herrera v. Beydoun (2004) 32 Cal.4th 
336, 343 (Casa Herrera)) prohibits introduction of extrinsic evidence to vary, alter or add to 
the terms of an integrated written instrument. (Civil Code § 1625 and Code of Civil 
Procedure § 1856; Alling v. Universal Manufacturing (1992) 5 Cal.App.4th 1412, 433 (Alling). 
The court found the written forbearance agreement to be the fully integrated agreement 
between the parties; it next considered application of the parol evidence rule.  

The Fraud Exception 
With regard to the parol evidence rule, Code Civ. Proc. § 1856, subd. (g) provides in perti-
nent part: “This section does not exclude other evidence of the circumstances under 
which the agreement was made or to which it relates, as defined in Section 1860, or to 
explain an extrinsic ambiguity or otherwise interpret the terms of the agreement, or to 
establish illegality or fraud.” “[Italics by Court] The court stated that “[P]arol evidence of 
fraudulent representations is admissible as an exception to the parol evidence rule to 
show that a contract was induced by fraud. [Citations.]” (Richard v. Baker (1956) 141 Cal.
App. 2d 857, 863.)

The court analyzed the leading case on the issue, Bank of America v. Pendergrass (1935) 4 
Cal.2d 258 (Pendergrass). There, the court limited the fraud exception to the parol evi-
dence rule, holding that oral promises made prior to an integrated written agreement 
that contradicted that agreement, made despite no intention of performance, would be 
barred by the rule. The Pendergrass court held at page 263:   

“Our conception of the rule which permits parol evidence of fraud to establish the 
invalidity of the instrument is that it must tend to establish some independent fact 
or representation, some fraud in the procurement of the instrument or some 
breach of confidence concerning its use, and not a promise directly at variance 
with the promise of the writing.” 

             Supra 

Pendergrass has long been the rule, although it began to lose favor through some appel-
late decisions.  In Price v. Wells Fargo Bank (1989) 213 Cal. App. 3d 465, the court analyzed 
Pendergrass at length, holding:

“We must accept Pendergrass, however, as the governing law.  Moreover, despite 
scholarly criticisms, the decision is based on an entirely defensible decision favor-
ing the policy considerations underlying the parol evidence rule over those sup-
porting a fraud cause of action.
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“In short, Pendergrass compromises the policies of tort law, but a contrary rule would 
compromise those of the parol evidence rule.  how one weighs the conflicting consid-
erations will depend largely on the importance one attaches to the respective poli-
cies.  In Pendergrass, the Supreme Court gave priority to the policies of the parol evi-
dence rule.  While the decision was by no means logically inevitable, it represents a 
rational policy choice that should be reconsidered only by the Supreme Court itself.”  

   (Price v. Wells Fargo Bank, supra, 213 Cal.App.3d at pp. 484-486.) 

In an effort to overcome the Pendergrass holding, the plaintiffs cited Pacific State Bank v. 
Greene (2003) 110 Cal.App. 4th 375 (Greene) for the proposition that a misrepresenta-
tion that induced the execution of the writing was not barred by the parol evidence rule. 
In Greene, the defendant claimed she agreed to guarantee a single loan. On the day 
she signed the guaranty, the bank’s representative stated that it only applied to one 
loan, and that loan’s number and amount were specified at the top. (Greene, supra, at 
p. 378.)  however, in the fine print of the Guaranty  the  word “`Indebtedness’”  was 
defined to apply to  “`all of Borrower’s liabilities, obligations, debts, and indebtedness to 
Lender,’” which included four loans. (Id. at pp. 380-381.) 

In Greene, the trial court granted summary judgment in favor of the plaintiff after sustain-
ing the plaintiff’s objections to the defendants’ parol evidence of the misrepresentation. 
The appellate court reversed, holding that, even though the bank’s alleged misrepresen-
tation was directly contrary to the express terms of the contract, the evidence was 
admissible under the statutory exception for fraud. (Greene, supra, 110 Cal.App.4th at 
pp. 385-387; Code Civ. Proc., § 1856, subd. (g).) Although Pendergrass limited the fraud 
exception, making it inapplicable when the evidence is offered to show a promise con-
tradicting the written agreement, the Greene court declined to extend that limitation to 
include evidence of a misrepresentation of fact. (Greene, at pp. 389-390, 396.). 

Distinction Between Promises And Facts
The Greene court found that “a distinction between promissory fraud and misrepresenta-
tions of fact over the content of an agreement at the time of execution is a valid one” 
for three reasons (Greene, supra, 110 Cal.App.4th at p. 392): 

“The language of the statutory exception is unqualified and does not limit the misrepresenta-
tions covered; it is not necessary to extend Pendergrass to cover factual misrepresentations 
over the content of the writing in order to safeguard the vitality of the parol evidence rule; and 
a further extension of Pendergrass would unduly restrict the statutory exception for fraud.”   

The Greene court held that a mischaracterization of the content of the physical docu-
ment to be signed can only occur at the time of signing. On a policy level, the need to 
prove reasonable reliance acts as something of a barrier for parties asserting misrepre-
sentation claims; this protects against abuse of the fraud exception. (Generally, a party 
who signs a contract `cannot complain of unfamiliarity with the language of the instru-
ment’ [citation], the defrauded party must show a reasonable reliance on the misrepre-
sentation that excuses the failure to familiarize himself or herself with the contents of the 
document.” (Id. at p. 393.)) 

Although the Greene court declined to expand the Pendergrass limitation on the fraud 
exception, finding that to do so would “undermine the vitality of statutory fraud excep-
tion itself,” the court acknowledged the occasionally slim distinction between “a prom-
ise that induces an agreement and a misrepresented fact concerning the physical con-
tent of an agreement at the time of signing” (Greene, at pp. 392, 396.)
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The development of the doctrine in Greene was a continuation of the analysis in 
Continental Airlines v. McDonnell Douglas (1989) 216 Cal.App.3d 388 (Continental), 
decided four years earlier, which distinguished between pre-contract oral promises and 
statements of fact. The Continental court applied the Pendergrass exclusion only to 
promises made prior to execution of the written contract, but not to factual misrepresen-
tations contrary to the terms of the written contract. 

The Riverisland court agreed with the Greene and Continental approaches, finding that, for 
purposes of applying the fraud exception, parol evidence of a prior promise made without 
any intention of performing it that directly contradicts the provisions of the written contract 
must be distinguished from parol evidence of a contemporaneous factual misrepresentation 
of the terms contained in a written agreement submitted for signing. The Riverisland court 
echoed the Pendergrass rule, finding that, to come within the fraud exception, parol evidence 

“must tend to establish some independent fact or representation, some fraud in the procure-
ment of the instrument or some breach of confidence concerning its use, and not a promise 
directly at variance with the promise of the writing.”  (Pendergrass, supra, 4 Cal.2d at p. 263.) 

The Riverisland court agreed that misrepresentation of the terms of the written contract, 
effected to induce the other party to sign, constitutes “fraud in the procurement of the 
instrument” (ibid.), an appropriate circumstance for application of the fraud exception 
to the parol evidence rule.

Conclusion
The problem with the Greene, Continental and Riverisland holdings is that by carving out a 
fraudulent mistake of fact distinction, from the Pendergrass false promise exclusion, through 
which creative plaintiff’s counsel may now navigate.  What may have been a false promise 
made prior to the execution of an integrated agreement and which would have been 
excluded by application of the parol evidence rule, can now, through creative pleading be 
molded into a false representation of fact as to the content of the agreement itself.

For example, in Pendergrass, plaintiff sued to recover on a promissory note.  Defendants 
asserted fraud in the inducement; they contended they executed the note based on 
plaintiff’s representation that, if they did so, plaintiff “would ‘extend’ or ‘postpone’ all 
payments for the period of one year.”  (Id. at p. 263.)  Defendants alleged this represen-
tation was a promise made by plaintiff without any intention of performing it.  The 
alleged promise was, however, “in direct contravention of the unconditional promise 
contained in the note to pay the money on demand.”  (Ibid.)  The court concluded evi-
dence of the oral promise was inadmissible. 

Now, given those same facts, counsel for the Pendergrass’ could plead that they were 
told that the agreement provided that their payments would be extended or post-
poned, thus turning an alleged promise at variance with the terms, into a misrepresenta-
tion of fact, which induced its execution.  Riverisland rewards parties for not reading their 
fully integrated written agreements. If the plaintiffs in this case had read the agreement, 
they would have understood that they were pledging their residence and truck yard.  

The Riverisland, Greene, and Continental holdings create more uncertainty and more liti-
gation.  They “allow parties to litigate disputes over the meaning of contract terms 
armed with an arsenal of tort remedies inappropriate to the resolution of commercial dis-
putes.  Thus, the practical impact of alleged ... fraud may in fact undermine the policies 
of the parol evidence rule.” Price v. Wells Fargo Bank (1989) 213 Cal.App.3d 465, 483-484.

Considering this case, an evidently developing trend, and the overall economic climate, 
the legal pendulum is swinging towards borrowers, and away from lenders.   
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Mediation Messages

Simmons v. Ghaderi (2008) 44 Cal.4th 570 is one of the most important decisions 
concerning mediation in many years. But it is also one of the least understood.

In Simmons v. Ghaderi, the mother and brother of a deceased infant sought 
to enforce a settlement at a mediation against a defendant doctor in a 
medical malpractice matter. The doctor had orally agreed to settlement 
but then had second thoughts and did not sign the written agreement. 

In a subsequent court trial for breach of the oral settlement agreement, 
the court found the defendant had breached an enforceable oral con-
tract. The appellate court affirmed the judgment.

In reversing the judgment, the Supreme Court first reaffirmed that Evidence 
Code sections 1118 through 1126 and the California Law Revision 
Commission’s comments to that statutory scheme unambiguously indicate 
that the legislature “intended to apply (mediation) confidentiality broadly 
and to limit any exceptions to confidentiality to narrowly prescribed statuto-
ry exemptions.” Consistent with that policy, the Court proceeded to strictly 
apply the relevant statutory scheme.

As to the oral settlement agreement, 
which plaintiffs argued Ghaderi’s 
agents had entered into at the medi-
ation, the Supreme Court noted that 
Evidence Code section 1124 requires 
several steps, as set forth in section 
1118, for the admissibility of such an 
agreement. In substance, within 72 
hours of the oral agreement, the par-
ties must prepare and execute a writ-
ten document in which they agree 
that its terms are binding on them.     

In summary, every written mediation settlement agreement, to be 
enforceable, must contain language substantially similar to the terms  

SIMMONS v. GHADERI (REDUX)

Reinforcing  
Enforcement of  
Settlement Agreements
By Michael D. Marcus
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Michael D.  
Marcus (Ret.) 

ADR Services, Inc. 

1900 Avenue of the Stars, 

Suite 250 

Los Angeles, CA  90067 

(310) 201-0010

Simmons v. Ghaderi is a 
primer on what parties 

must do at mediation to 
create an enforceable 
settlement agreement.
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highlighted in Simmons. 
Attorneys who use “form” or 

“standardized” settlement 
agreements insert these special 
words in brackets that can be 
deleted in their entirety if the 
settlement is arrived at by 
means other than mediation.

Critical Terms
The effective, operative 
wording, for the enforce-
ment of a written settle-
ment agreement 
achieved because of 
mediation, should read, 

“It is the intent of the parties, 
pursuant to Evidence Code 
sections 1122(a)(1) and 
1123(b) and Code of Civil 
Procedure section 664.6, 
that all of the terms of this 
agreement may be dis-
closed to a court of law and 
shall be enforceable and 
binding upon them in a 
court of law.”

Simmons v. Ghaderi is a primer 
on what parties must do at 
mediation to create an enforce-
able settlement agreement. If 
an oral agreement has been 
reached, they must comply with 
Evidence Code section 1118 to 
make it admissible. 

After the parties have reduced their understanding to a writing, they 
must include language that complies with both Evidence Code sections 
1123 and 1122. 

Section 1123 states, in part, that such a writing is admissible and may be dis-
closed if it 

“(a) ... provides that it is admissible or subject to disclosure, or words to 
that effect”; (or) 

“(b) ... provides that it is enforceable or binding or words to that effect”; (or) 

“(c) All parties to the agreement expressly agree in writing, or orally in 
accordance with Section 1118, to its disclosure.” 

Section 1122(a)(1) provides, in part, that a writing prepared in the course of 
mediation is admissible if 

“All persons who conduct or otherwise participate in the mediation 
expressly agree in writing, or orally in accordance with Section 1118, 
to disclosure of the communication, document, or writing.”
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Steven G.         

     Mehta 
Steven G. Mehta is  

the principal of the  

Mediation Offices  

of Steven G. Mehta  

in Valencia. he can  

be reached at (661)  

284-1818 or through  

his website at   

www.stevemehta.com.

Mehta Shorts

One of the most famous speeches in the 20th century demonstrates 
the importance of the way that something is said, as opposed to 
the words of what is said.  In mediation, negotiations, and all types 
of communication, this statement is true:  It’s not what you say, but 
how you say it.  

President John F. Kennedy is a perfect example of this statement in 
his famous speech in Berlin.

The import of the speech is clear.  Kennedy, in a time of turmoil and 
trouble lets the people of Berlin know that he is with them.  he 
made that speech to the people of Berlin while facing the Berlin 
Wall.  he has let them know that he is a citizen of Berlin and will 
stand with them.   

To most people, this is a historical moment and a momentous time in 
history.  What is interesting to know is that his words did not convey 
that message.   An article in the New York Times from 1988 recounts 
this grammatical misstep.  

It’s worth recalling, again, President John F. Kennedy’s use of a 
German phrase while standing before the Berlin Wall. It would 
be great, his wordsmiths thought, for him to declare himself a 
symbolic citizen of Berlin. Hence, ”Ich bin ein Berliner.”

What they did not know, but could easily have found out, 
was that such citizens never refer to themselves as 

”Berliners.” They reserve that term for a 
favorite confection often munched 
at breakfast. 

So, while they understood and 
appreciated the sentiments 
behind the President’s impas-
sioned declaration, the resi-
dents tittered among them-
selves when he exclaimed, literal-
ly, ”I am a jelly-filled doughnut.” 

I Am A Jelly Donut 
And I Feel Pretty Good About It

By Steven G. Mehta

was that such citizens never refer to themselves as 
”Berliners.” They reserve that term for a 
favorite confection often munched 

So, while they understood and 

selves when he exclaimed, literal-
ly, ”I am a jelly-filled doughnut.” 

favorite confection often munched 

-
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Authentic “Berliners” (authentisch-
es deutsches von Berlin Gebäck) 

The question arises, why does 
such a funny statement have 
such great significance?

Because words alone are a limit-
ed form of communication.  To 
truly communicate with a person, 
you need to understand the 
entire message: the con-
text.  Context includes non-verbal 
signals as well as the societal and 
social context of the statement.

What Negotiators  
Can Learn From 
President Kennedy

In mediation and negotiation, 
you will often flub on a state-
ment.  But what you cannot flub 
on is intention.  

You must be completely pres-
ent and in the moment to com-
municate a message with gen-
uineness.  If you are present, in 
the moment, and genuine in 
your sentiments, then even if 
you make a mistake in your 
spoken message, that mistake 
does not become a communi-
cation mistake.

Author, lecturer, and practitioner of innovative negotiation strategies!

• Proven track record of over 1,000 successful mediations. 

• J.D. Harvard Law School, 1965 

• Pepperdine Law School Advanced Mediation 

   Program 1996 

• Director, SCMA 

• Panel arbitrator and mediator of all LA Superior Courts 

• Experienced business transactional and litigation lawyer 
    in contracts, torts, probate, real estate, construction

• AV Rated

J O H N  F .  K E N N E D Y
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Ralph O. 

Williams III
Ralph O. Williams III  

is a full-time mediator 

based in Los Angeles. 

he can be reached  

at (818) 986-8101.

Ralph Williams’ ADR Tips

In Haworth v. Superior Court (August 2010) (web address for 

complete California Supreme Court opinion below), a 

defense award in a female patient’s plastic surgery medi-

cal malpractice arbitration was vacated by the Superior 

Court and affirmed by the Court of Appeal. 

The appellate court held that the arbitrator was required to disclose 
a judicial censure that found [that] “on several occasions [he] 
made sexually suggestive remarks to and asked sexually explicit 
questions of female staff members; referred to a staff member using 
crude and demeaning names and descriptions and an ethnic slur; 
referred to a fellow jurist’s physical attributes in a demeaning man-
ner; and mailed a sexually suggestive postcard to a staff member 
addressed to her at the courthouse.”

After finding that a de novo standard of review applied, the Supreme 
Court reversed and reinstated the defense award. The Court held that 
Code of Civil Procedure sec. 1281.9(a) mandating an arbitrator disclose 

“all matters that could cause a person aware of the facts to reasonably 

Arbitrator  
Disclosures Update 

Failure to Disclose Judicial Censure 
Not Grounds to Vacate Award

By Ralph O. Williams

Because almost nothing can be done after 
the fact, the only protection against a bad 

arbitration award is diligent arbitrator selection.
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entertain a doubt that the proposed neutral arbitrator 
would be able to be impartial” did not require the dis-
closure of the above censure.

The Supreme Court reasoned, “The arbitrator cannot 
reasonably be expected to identify and disclose all 
events in the arbitrator’s past, including those not 
connected to the parties, the facts, or the issues in 
controversy, that conceivably might cause a party to 
prefer another arbitrator. Such a broad interpretation 
of the appearance-of-partiality rule could subject 
arbitration awards to after-the-fact attacks by losing 
parties searching for potential disqualifying informa-
tion only after an adverse decision has been made.”

Haworth v. Superior Court (Ossakow)
http://www.courtinfo.ca.gov/opinions/documents/
S165906.PDF

http://www.courtinfo.ca.gov/opinions/documents/
S165906.DOC

Arbitrator 
Selection 
Best Practices Guidelines
Because almost nothing can be done after 
the fact, the only protection against a bad 
arbitration award is diligent arbitrator selec-
tion. At a minimum, this includes:

1. Require strict compliance and full continu-
ing  disclosure in accordance with Code 
of Civil Procedure sec. 1281.9 (disclosures 
for neutral arbitrators). This  incorporates:

• Code of Civil Procedure 170.1 (dis-
closures for judges), and 

• Appendix to California Rules of Court - 
Division VI (ethics for arbitrators).

2. use Lexis, Westlaw and Google, search the 
public records for information items that 
might affect an arbitrator’s impartiality. 

3. Take advantage of firm-wide email and 
interest group list-servs to develop arbi-
trator backgrounds.
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